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Why Is It . . . That They Carry Their Lives on Their Fingernails?+: Acknowledging and 

Rectifying the Genocide of American Indians  

William C. Bradford* 

Introduction 

That the millions dragged from their homes, brutalized, caged, and murdered during 

World War II solely for their membership in human collectivities organized around a common 

religion, ethnicity, race, and history should not have died in vain, Rafael Lemkin coined the term  

“genocide”: 

 
Generally speaking, genocide does not necessarily mean the immediate destruction of a nation, 
except when accomplished by mass killings of all members of a nation.  It is intended rather to 
signify a coordinated plan of different actions aiming at the destruction of essential foundations of 
the life of national groups, with the aim of annihilating the groups themselves.  The objectives of 
such a plan would be the disintegration of the political and social institutions, of culture, language, 
national feelings, religion, and the economic existence of national groups, and the destruction of 
the personal security, liberty, health, dignity, and even the lives of the individuals belonging to 
such groups.  Genocide is directed against the national group as an entity, and the actions involved 
are directed against individuals, not in their individual capacity but as members of a national 
group.1 
 

Although the victorious Allies did not include it within the jurisdiction of the Nuremburg 

Tribunal, choosing instead to prosecute such acts as crimes against humanity, genocide—in 

effect, the first “hate” crime—rapidly assumed the status of the ultimate transgression.2  The 

phrase “”Never again!”—spoken in the steely conviction that the world would never again stand 

idly by—became the unofficial motto of the State of Israel, while the Genocide Convention 

(1948) rendered the legal judgment of the international community that a parade of horribles—

murder, serious physical or psychological harm, forced contraception, and abduction of 

children—when committed with the “intent to destroy, in whole or in part, a national, ethnical, 

racial or religious group, as such”—was so far beyond the moral pale that the duty to prevent and 

punish their commission was incumbent upon all states.3 

                                                 
+ “Why is it that the Apaches wait to die. . . . . That they carry their lives on their fingernails? They roam over the hills and plains 
and want the heavens to fall on them. The Apaches were once a great nation; they are now but few, and because of this they want 
to die and so carry their lives on their fingernails.”  Cochise (Chiricahua Apache), c. 1872, available at 
http://www.chiricahuaapache.org/Chiricahua_Apache.htm. 
* Chiricahua Apache and Associate Professor of Law, Indiana University School of Law, Indianapolis, Indiana. 
1 RAFAEL LEMKIN, AXIS RULE IN OCCUPIED EUROPE 79 (1944). 
2 Because the acts encompassed within the definition of genocide had not been criminalized as “genocide” prior to 1945, they 
were prosecuted as “crimes against humanity,” defined as “”murder, extermination, enslavement, deportation, and other 
inhumane acts committed against any civilian population, . . . or persecutions on political, racial, or religious grounds[.]”  Charter 
of the International Military Tribunal for the Prosecution and Punishment of Major War Criminals of the European Axis, 82 
U.N.T.S. 279 (Aug. 8, 1945), at Art. 6(c).   
3 Convention on the Prevention and Punishment of the Crime of Genocide [“Genocide Convention”], 78 U.N.T.S. 277 (Dec. 9, 
1948)., at Art. II (a)-(c); id. at Art. 1 (“The Contracting Parties confirm that genocide, whether committed in time of peace or in 
time of war is a crime under international law which they undertake to prevent and to punish.”). 
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Sadly, the promise of “Never again!” has been broken seriatim.  A train of genocides in 

Timor, Cambodia, Iraq, Bosnia, Rwanda, Congo, and now the Darfur region of Sudan4 is written 

in blood upon the pages of post-World War II history.  Why, sixty years after the liberation of 

Auschwitz, does genocide remain “too much with us”?5   Anthropologists conclude that mankind 

is atavistic, and that genocide will bedevil us for so long as resources are finite upon earth and 

contending human collectives battle over them.6  Lawyers advise that enforcement of the 

prohibition of genocide requires effective rules and institutions, and that above all perpetrators 

must be apprehended and brought to justice.7  Political scientists explain inactivity in the face of 

genocide as a rational response to an absence of actionable interests: simply put, what happens to 

peoples in far-flung corners of the Earth is inconsequential so long as it does not threaten the 

physical security or economic well-being of the West.8  Perhaps all or none are correct; at any 

rate, Kuwait is spared, but Bosnia is bled white before it is rescued, and Rwanda and the Sudan 

are left to burn.  “Never again!” is at best a bromide quaffed to assuage the consciences of those 

made uncomfortable, but not too uncomfortable, by the reprise of mass murder motivated by 

hatred of a targeted group.  Lemkin’s contribution to the lexicon of law and moral philosophy is 

a bust. 

 Can we do better?  Is it possible to reinvigorate our commitment to eradicating the 

ultimate crime or, at the very least, to punishing and, better still, deterring would-be perpetrators?  

If the lessons of Nuremburg have been smothered under a mountain of Srebrenicas—a village in 

Bosnia where, in 1995, Bosnian Serb forces machine-gunned 8000 Muslim men and boys for the 

crime of being Muslim9—what reason is there to repose our hopes in the International Criminal 

Court, a permanent tribunal with the jurisdiction to punish the authors of genocide?  Unless we 

can awaken the moral indignation that encouraged the Allies to hang the architects of the 

Holocaust by the necks until they were dead, how will we inspire the contemporary community 

                                                 
4 See http://hrw.org/doc?t=africa&c=darfur (chronicling the ongoing genocide against non-Muslim Sudanese by government-
backed Islamic paramilitary groups). 
5 See William Wordsworth, The World is Too Much With Us (1807). 
6 See, e.g., Thomas Robert Malthus, An Essay on the Principle of Population (1798); KONRAD LORENZ, ON AGGRESSION 
(1966). 
7 See, e.g., William Bradford, In the Minds of Men: A Theory of Compliance with the Laws of War, 37 ARIZ. ST. L.J. 1243 
(2005) (summarizing various theories of international legal compliance).  The United Nations Security Council has created ad 
hoc tribunals to prosecute perpetrators of international crimes, including genocide, committed in the former Yugoslavia and 
Rwanda, and several individuals have been convicted.  See, e.g., Prosecutor v. Radislav Krstic, Case No. IT-98-33-A, 
International Criminal Tribunal for the Former Yugoslavia (Appeals Chamber) April 19, 2004; Prosecutor v. Jean-Paul Akayesu, 
Case No. ICTR-96-4-T, International Criminal Tribunal for Rwanda, Judgment, Sept. 2, 1998. 
8 See William Bradford, The Western European Union, Yugoslavia, and the (Dis)Integration of the EU, The New Sick Man of 
Europe, 24 B. C. INT’L & COMP. L. J. 1 (2000). 
9 For a discussion of the Srebrenica massacre, see DAVID ROHDE, ENDGAME: THE BETRAYAL AND FALL OF 
SREBRENICA: EUROPE’S WORST MASSACRE SINCE WORLD WAR II (1997). 
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of states to commit their blood and treasure to defending the objects of genocidal instinct from 

their attackers?   

 If genocide is simply an immutable aspect of the human condition because mankind is 

inherently evil or resource scarcity is so profound that we are doomed to fight and only the 

strong are to survive, then our work is done.  We are observers of, not active participants in, our 

own futures.  But if genocide is not inevitable, we must summon the will to intervene.  To do this 

is largely a prospective challenge: we cannot change what has gone before, much as we wish to 

do so; we can only devise a future in which genocide is deterred, and when it cannot be deterred 

it is checked, and when it is not checked in time it is sanctioned, and its practitioners punished.  

If we are to rise to this challenge, we must recognize that the integrity of the moral norm at the 

core of the legal prohibition against genocide is, to some degree, a function of the seriousness 

with which we respond to its violation.  Each genocide tolerated makes the counter-argument 

against its prohibition: isn’t killing the enemy what war is all about, and isn’t genocide the most 

effective way of winning wars (and preventing the possibility of future wars, at least with the 

eliminated groups)?  In other words, a genocide-free future demands vigilance and the 

willingness to put force in service to the vow, “Never again!” 

Yet even this expression of commitment may be inadequate.  So long as the present 

consequences of past genocides go unrecognized and unremedied, their ghosts will haunt our 

present.  Worse, as a review of the recent histories of the Balkans, the Middle East, and Africa 

makes clear, nothing is more likely to motivate the descendants of yesterday’s victims to become 

tomorrow’s perpetrators than a stubborn refusal to acknowledge and repair the damage.  The risk 

extends to the spectator class as well: with each successive genocide that slips by with little 

notice, less intervention, and all but no justice, we become more experienced at “living” with 

genocide.  The attendant moral hazards require, in short, that we think not merely prospectively 

but retrospectively if we wish to avoid them, do justice, and bring about the end of history, at 

least insofar as genocide is concerned. 

Where do we begin?  Many genocidal episodes stain the sands of time: the Nazi butchery 

of European Jews, the Japanese Rape of Nanking, the Ottoman murder of Armenians, the 

Mongol devastations of Central Asia, the Roman eradication of Carthage, and the Hebrew 

destruction of the Canaanites, to name but a few.  The unique experience of American Indians10 

                                                 
10 Indian” is the preferred term to denote the indigenous inhabitants of the U.S.  Robert B. Porter, Strengthening Tribal 
Sovereignty Through Peacemaking: How the Anglo-American Legal Tradition Destroys Indigenous Societies, 28 COLUM. 
HUM. RTS. L. REV. 235, 236 n.7 (1997). 
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presents a logical heuristic whereby to assess more broadly the requirements of justice following 

genocide. 

The brutal reality of invasion, murder, slavery, land theft, ethnocide, and sterilization has 

not percolated deeply into contemporary understandings of U.S-Indian history.  The role of the 

U.S. in the deliberate destruction of Indian populations, property rights, and cultural patrimonies 

is for most Americans a hidden history.11  Because the genocide of American Indians is neither 

broadly acknowledged nor deeply understood, Part I will provide historical foundation. Part II 

will present and evaluate several theories of justice with respect to the Indian claim for redress.  

Part III will counter these theories with an indigenist theory intended to accord the full measure 

of relief to Indian claimants consistent with the requirements of justice for all peoples. 

I. The Genocide of American Indians 

American Indian genocide assumed varied forms: aggressive war, murder, land theft, 

ethnocide, and forced sterilization.  

A.  Aggressive War 

In May 1493 Pope Alexander VI ordered Spanish conquistadores to discover new lands in the 

Americas in order to draw “barbarous nations” to Christianity.12 The subsequent invasion of the 

Western Hemisphere, predicated upon the assumption that its indigenous inhabitants were a distinctly 

inferior species, was governed by the international legal principle, invented specifically to address the 

phenomenon on the European encounter with the Americas and contrary to existing principles 

proscribing aggressive war, that a European nation became sovereign of territory its agents 

“discovered” provided it subjugated the population and annexed its lands.13 To justify the dichotomy 

between the law applicable to Indians and the law applicable to non-indigenous peoples and enable 

the lawful use of force against the former, European legal scholars proclaimed that indigenous peoples 

were sub-humans devoid of legal personality—fit for legal protection only if they submitted to 

European rule, fit for the sword otherwise.14  It is no wonder that the next four centuries are known as 

the “Age of Genocide.”15 

                                                 
11 Most Americans are ignorant of the dark history of U.S.-Indian relations.  See VINE DELORIA & CLIFFORD M. LYTLE, 
AMERICAN INDIANS, AMERICAN JUSTICE 102 (1983). 
12 WILCOMB E. WASHBURN, RED MAN’S LAND/WHITE MAN’S LAW 5 (2d ed. 1995). 
13  Johnson v. McIntosh, 21 U.S. 543 (1823). 
14 Lawrence Rosen, The Right to Be Different: Indigenous Peoples and the Quest for Unified Theory, 107 YALE L. J. 227, 242 (1997). 
15 See DAVID E. STANNARD, AMERICAN HOLOCAUST 55–146 (1992). 
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B. Murder 

The precise number of victims evades quantification.  Estimates of the pre-Columbian 

population in what later became the U.S. range from five to ninety-four million,16 yet by 1880 

disease,17 slaughter, slavery,18 and aggressive wars had reduced their number to 300,000—and 

declining.19 

Initially, a legislative approach effected the physical removal of Indians from ancestral 

lands; ultimately, the U.S. turned to forcible relocation.  The removal of the Cherokee Nation 

from the Eastern Woodlands is perhaps the most infamous.  With a federal statute explicitly 

overruling a contrary Supreme Court opinion, the entire Cherokee Nation was forced, in the dead 

of winter, on a 1000–mile “Trail of Tears” trek to Oklahoma.  More than 4000 Cherokee died of 

exposure and starvation.20  Taking a cue from the federal government, several States adopted 

Indian genocide as their official policy;21 even the private sector joined in, with contractors hired 

to induce deliberate starvation by destroying the buffalo.22 

In the aftermath of the Civil War, the might of the U.S. Army was directed toward Indian 

eradication, and one by one, the tribes were pursued, cornered, and murdered.23 A series of 

“massacres” were written in Indian blood on the pages of American history: Blue River (1854), Bear 

River (1863), Sand Creek (1864), Washita River (1868), Sappa Creek (1875), Camp Robinson (1878), 

Wounded Knee (1890), and over forty others.  Gruesome exterminations of defenseless women and 

children were perfectly legal exercises of State and federal authority as the law then stood.24  By the 

conclusion of the “Indian Wars,” the Indian population had been reduced as much 98%.25  The 

fraction that survived was corralled on reservations infested with vermin and disease and lacking in 

adequate shelter and food. 

                                                 
16 See James P. Sterba, Understanding Evil: American Slavery, the Holocaust, and the Conquest of the American Indian, 106 ETHICS 424, 
424–25, 438, 440. (1996) (estimating that up to 94 million Indians died during conquest of the Americas). 
17 See generally JARED DIAMOND, GUNS, GERMS, AND STEEL: THE FATES OF HUMAN SOCIETIES (1999) (describing introduction of European 
diseases against which Indians had no immunities); RUSSELL THORNTON, AMERICAN INDIAN HOLOCAUST AND SURVIVAL (1992) (providing 
demographic data on destruction by disease of Indian populations). 
18 In the aftermath of conquest, corporate slavers created bounties between tribes, facilitating a divide and conquer strategy that 
provided free Indian slave labor to developing economies. WHEN SORRY ISN’T ENOUGH: THE CONTROVERSY OVER APOLOGIES AND 
REPARATIONS FOR HUMAN INJUSTICE 242 (Roy L. Brooks ed., 1999). As late as the early 20th century, California Indians were raided 
by slave-hunters looking for laborers in the mines and the brothels, and those who resisted were exterminated. L.R. BAILEY, 
INDIAN SLAVE TRADE IN THE SOUTHWEST: A STUDY OF SLAVE-TAKING AND THE TRAFFIC IN INDIAN CAPTIVES (1966). 
19 Lenore A. Stiffarm & Phil Lane, Jr., The Demography of Native North America: A Question of American Indian Survival, in THE STATE 
OF NATIVE AMERICA: GENOCIDE, COLONIZATION, AND RESISTANCE 23, 26, 36 (M. Annette Jaimes ed., 1992). 
20 FERGUS M. BOREWICH, KILLING THE WHITE MAN’S INDIAN 47 (1996). 
21 See Rennard Strickland, Genocide-at-Law: An Historic and Contemporary View of the Native American Experience, 34 U. KAN. L. REV. 
713, 718 (1986) (listing passages by state legislatures of resolutions legalizing murder of Indians). 
22 See Steven J. Prince, The Political Economics of Articulation: Federal Policy and the Native American/Euroamerican Modes of 
Production 186 (1993) (noting by the 1870s many thousands starved due to deliberate buffalo eradication programs). 
23 See Mathew Atkinson, Red Tape: How American Laws Ensnare Native American Lands, Resources, and People, 23 OKLA. CITY U. L. 
REV. 379, 389 (1998). 
24 See generally Carol Chomsky, The United States-Dakota War Trials: A Study in Military Injustice, 43 STAN. L. REV. 13 (1990) 
(describing collusion of law and force producing one such massacre-by-law). 
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The struggle of the Chiricahua Apache is representative.  In 1886 the surviving three hundred 

members, suffering from starvation and the murder of three thousand relatives, became the last Indian 

tribe to surrender.  Every Chiricahua—man, woman, and child—was incarcerated for a generation in 

military prisoner-of-war camps in which the population was reduced to less than half by disease, 

hunger, and exposure.  Upon their release in 1913, the Chiricahua were divided in two and relocated 

to reservations far from ancestral lands where they were surrounded by traditional rivals and provided 

inadequate food, housing, and medical care.  Many more perished.26 

C.  Land Theft 

The relationship between the land and Indian people is fundamental to their physical and 

cultural survival as autonomous groups.  Indian land is constitutive of identity and designative of the 

boundaries of the Indian cultural universe.27  Indians proclaim a sacred responsibility to preserve and 

transmit land, and with it identity, religion, and culture, to successive generations.28 The depopulation 

of Indian land by murder proved a highly efficient means to facilitate the annexation of territory, and 

the seizures that followed constitute an independent element of genocide. 

The U.S. acquired most Indian land prior to 1865 by fraudulent treaty negotiations and by 

legal perversions in its own courts,29 and although these processes were arguably genocidal, the case 

is stronger with respect to subsequent outright thefts.  In the first three post-Civil War decades, the 

U.S. Army prosecuted a sequence of aggressive wars to divest Indians of land.  After each homicidal 

campaign, a dwindled, harried, and hungry Indian nation sued for a peace that surrendered vast tracts 

and subjected its members to confinement on resource-deprived, alien land remnants.30  The U.S. 

employed murder and threats to acquire one-fourth of the land within its modern contiguous 

boundaries31 for distribution to non-Indian settlers,32 and by 1890 the Army fulfilled the American 

Manifest Destiny and crushed the last obstacles to the Pacific.  A series of laws fragmented what 

                                                                                                                                                             
25 Sterba, supra note 16, at 430. 
26 MICHAEL LIEDER & JAKE PAGE, WILD JUSTICE: THE PEOPLE OF GERONIMO VS. THE UNITED STATES 49 (1997). 
27 VINE DELORIA, JR., GOD IS RED: A NATIVE VIEW OF RELIGION 122 (2d ed. 1992). 
28 See THE QUEST FOR JUSTICE: ABORIGINAL PEOPLE AND ABORIGINAL RIGHTS 22–23 (Menno Boldt & J. Anthony Long eds., 1985) (“Our 
aboriginal responsibility is to preserve the land for our children.”). So sacred is the Indian obligation to preserve the tribal landbase for 
future generations that the loss of Indian land, and the severance of links to ancestors, religion, and culture, is deemed the ultimate 
catastrophe. See DALE VAN EVERY, DISINHERITED: THE LOST BIRTHRIGHT OF THE AMERICAN INDIAN 239 (1966). 
29 For a discussion of seizures of Indian land through fraudulent dealings and by judicial decisions, and an argument that these 
transactions give rise to a claim for legal remedies, see William Bradford, “With a Very Great Blame on Our Hearts”: 
Reparations, Reconciliation, and An American Indian Plea for Peace with Justice, 27 AM. IND. L. REV. 1 (2002/2003). 
30  VINE DELORIA, JR., BEHIND THE TRAIL OF BROKEN TREATIES 382 (1985) (“The [U.S.] Army dogged tribes across the plains, through the 
forests, in and out of desert canyons, and through the swamps . . . until tribe after tribe realized they would have to sign a terrible treaty or 
face extinction[.]”). 
31 See Nell Jessup Newton, Compensation, Reparations, and Restitution: Indian Property Claims in the United States, 28 GA. L. REV. 453, 
460–61 (1994) (discussing expropriation of one billion acres of Indian land from 1865–1875). 
32 See, e.g., Homestead Act of 1862, 12 Stat. 392 (granting 250 million acres of Indian land to settlers for as little as $1/acre). 
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remained of Indian lands and facilitated their transfers to non-Indians over the next half-century,33 and 

by 1934, of the two billion acres that once was Indian, all that remained was a fragmented, 47 million 

acre mosaic of tribal lands, plots owned in fee simple by whites, and plots held by Indian individuals 

no longer enrolled in any tribe.  Ninety-five thousand Indians were landless.34 

D.  Ethnocide35 

Once Indians were defeated, culled, and caged, the U.S. undertook to divest them of their 

ethnicity by liquidating their culture and forcing their assimilation.36 

1. Cultural Liquidation 

Of all the processes engineered to strip away Indian culture, perhaps the most nefarious was 

Congressional funding of religious schools geared toward the substitution of Euro-American, 

Christian culture in its stead.  Beginning in the late nineteenth century, Indian children were spirited 

off to boarding schools where their hair was cut, their tribal clothing was exchanged for Western garb, 

and harsh abuses were meted out for speaking tribal languages or engaging in Indian religious 

practices.37 During their residence, children were prohibited from visiting their relatives, who, as a 

result, they often did not see for years.38  Removed Indian children, and generations of their 

descendants, lost the use of their languages and knowledge of their cultures.39 

While Indian children underwent forced conversions, the U.S. posted missionaries to the 

reservations with orders to Christianize Indians.40 Congress criminalized traditional Indian family 

relationships, property rights, and religious practices.41 For most of the twentieth century, the exercise 

of Indian religion was illegal.42 Despite the 1978 passage of the American Indian Religious Freedom 

                                                 
33 See Bradford, With, supra note 29, at 38-39. 
34 Frank Pommersheim, The Reservation as Place: A South Dakota Essay, 34 S.D. L. REV. 246, 256 (1989). 
35 Ethnocide is defined as “any act which has the aim or effect of depriving [indigenous people] of their ethnic characteristics or cultural 
identity [or] any form of forced assimilation or integration, [such as the] imposition of foreign life-styles.” Discrimination Against 
Indigenous Peoples: First Revised Text of the Draft Universal Declaration on Rights of Indigenous People, at 6, P5, U.N. Doc. E/CN. 
4/Sub. 2/1989/33 (1989). 
36 The destruction of tribal self-government, although arguably genocidal, requires an argument of such complexity that space 
does not permit its development in this context.  See Bradford, With, supra note 29, at 47-67 (making this argument). 
37 See Jorge Noriega, American Indian Education in the United States: Indoctrination for Subordination to Colonialism 371, 380–82 in 
THE STATE OF NATIVE AMERICA: GENOCIDE, COLONIZATION & RESISTANCE (M. Annette Jaimes ed., 1992) [hereinafter JAIMES] (stating 
that Indian children in boarding schools were subjected to beatings, whippings, and sexual abuse well into the 20th century); see also 
Rebecca Tsosie, Sacred Obligations: Intercultural Justice and the Discourse of Treaty Rights, 47 UCLA L. REV. 1615, 1663 (2000) 
(terming the process whereby knowledge of Indian culture was purposefully withheld as “natal alienation”). 
38 See Pommersheim, supra note 34, at 256–57 (noting that denial of visitation advanced the process of assimilation). 
39 See Sarah Pritchard, The Stolen Generation and Reparations, 21 U. NEW S. WALES L. J. 259, 263 (1998) (discussing deprivation of 
cultural patrimony occasioned by removal of indigenous children). 
40 See VINE DELORIA, CUSTER DIED FOR YOUR SINS 108 (1969). 
41 By 1892 the BIA Commissioner had listed the following offenses as within the jurisdiction of the CIO: “participating in dances or feasts; 
entering into plural . . . marriages; acting as medicine men [i.e., practicing Indian religion]; destroying property of other Indians; engaging 
in immorality, [and] intoxication[.]” Nell Jessup Newton, Memory and Misrepresentation: Representing Crazy Horse, 27 CONN. L. REV. 
1003, 1033–34 (1995).  
42  For several generations the BIA suppressed Indian religious practices, particularly the Sun Dance, as promoting “superstitious cruelty, 
licentiousness, idlreness, . . . and shiftless indifference to family welfare.” FELIX COHEN, FEDERAL INDIAN LAW 175 (1953); Allison M. 
Dussias, Ghost Dance and the Holy Ghost: The Echoes of Nineteenth-Century Christianization Policy in Twentieth-Century Native 
American Free Exercise Cases, 49 STAN. L. REV. 773, 788–94 (1997) (chronicling prohibition of all forms of traditional Indian religious 
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Act establishing the policy of the U.S. to “protect and preserve for American Indians their inherent 

right . . . to believe, express, and exercise . . . traditional religions,”43 in practice Indian religions—

particularly when they involve the hunting of charismatic fauna such as whales or eagles or the use of 

controlled substances, i.e., peyote—are too enigmatic for non-Indian jurists to admit within the 

meaning of “religion” as enunciated in the Bill of Rights.44 Simply put, Indians may not celebrate the 

sacraments of their faith without threat of prosecution for violation of controlled-substance or species-

protection laws. 

2. Forced Assimilation 

Early U.S.-Indian treaties did not contemplate incorporation of Indians as U.S. citizens, and 

later treaties incorporated only “detribalized” individuals who assumed the “characteristics and 

mannerisms of a civilized person.”45 Against the force of a clear preference for a primary affiliation 

with tribal institutions,46 federal Indian policy has subsumed Indians within the body politic, 

facilitating the seizure of tribal lands and resources and the elimination of competing objects of 

political loyalty.  The first such assimilative measure, Allotment, divested many Indians of land and 

created great physical and social distance between them and their tribes.47  The imposition of U.S. 

citizenship in 192448 added legal momentum by foisting an awkward dual allegiance upon Indians and 

pressuring them to transfer loyalties to the U.S.49 

a. Termination 

Although assimilationist pressure abated during World War II, with the onset of the Cold War 

and mounting fears of enemies within the preservation of distinct political communities within U.S. 

                                                                                                                                                             
practice). In recent times denials of the right to practice Indian religion have often involved the right to gather or use ceremonial natural 
materials. See, e.g., United States v. Dion, 476 U.S. 734, 746 (1986) (finding in legislative history and text of a federal criminal statute 
extending protection to eagles clear evidence of Congressional intent to abrogate right of the Yankton Sioux to quiet and undisturbed 
possession of their reservation, to include reserved right to hunt eagles); Sharon O’Brien, The Medicine Line: A Border Dividing Tribal 
Sovereignty, Economies and Families, 53 FORDHAM L. REV. 315, 322 (1984) (noting international travel restrictions and domestic laws 
prohibiting importation of flora and fauna essential to Indian religious practice). 
43 American Indian Religious Freedom Act, Pub. L. No. 95–341, 92 Stat. 469 (1978). 
44 DAVID GETCHES ET AL., CASES AND MATERIALS IN FEDERAL INDIAN LAW 764 (3d ed. 1993).  
45 Robert B. Porter, The Demise of the Ongwehoweh and the Rise of the Native Americans: Redressing the Genocidal Act of Forcing 
American Citizenship Upon Indigenous Peoples, 15 HARV. BLACKLETTER L. J. 107, 111–12 (1999). 
46 See Rosen, supra note 14, at 246 (“Many [Indian tribes] want true self-governance to the exclusion of any other polity; many do not 
want citizenship imposed upon them . . . .”). 
47 The General Allotment Act of 1887 [“Allotment”] subdivided large swaths of communally owned tribal lands into parcels for the 
private use of individual Indian allottees under a 25-year period of U.S. guardianship. Act of Feb. 8, 1887, ch. 119, 24 Stat. 388 (codified as 
amended in scattered sections of 25 U.S.C.).  Upon expiration of the trust period the U.S. issued an unrestricted title to allottees who 
proved “competence,” assumed U.S. citizenship, and paid property taxes. For most tribes, Allotment was devastating: although tribal 
governments remained in situs on vestiges still under trust protection, by encouraging Indian individuals to formally withdraw from the 
tribe for a per capita share of tribal land, and by punishing the failure of unemployed allottees to pay taxes with foreclosure, reversion of 
title, and sale to white speculators, Allotment abolished Indian reservations as autonomous and integral sociopolitical entities. JAMES 
LOPAC & RICHMOND CLOW, TRIBAL GOVERNMENT TODAY 20 (1990). 
48 See Act of June 2, 1924, Pub. L. No. 68–175 ch. 233, 43 Stat. 253, 253 (codified as carried forward at 8 U.S.C. § 1401(b) (1988) 
(granting citizenship to all non-citizen Indians “born within the territorial limits of the United States”). 
49 See Joseph William Singer, The Stranger Who Resides With You: Ironies of Asian-American and American Indian Legal History, 40 
B.C. L. REV. 171, 174 (1998). 
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boundaries became too offensive for many non-Indians to tolerate.  House Concurrent Resolution 108 

[“Termination”] ended the U.S. trust relationship with over 100 tribes, curtailed federal benefits and 

services, dissolved tribal governments, and distributed former tribal lands and assets on a per capita 

basis.50 By legislatively disappearing tribes, Termination stripped Indian people not only of Indian 

citizenship but of sacred sites and other fonts of cultural renewal.  Assimilationist pressure mounted, 

and in 1954 Public Law 280,51 by according States extensive jurisdiction over Indians, granted non-

Indian institutions of social control the legal authority to adjudge and condemn Indian domestic 

relations and employment practices.  In perhaps the most egregious exercise of such jurisdiction, State 

Departments of Health seized Indian children and placed them with non-Indian parents on the 

culturally-bound theory that traditional Indian parenting, reliant on extended kinship groups for 

monitoring and nurturing children, was tantamount to neglect.52 

b. Relocation 

Predicated upon the misapprehension that the emerging “Indian problem”53 was rooted in 

segregation and parochialism rather than a cascade of assimilative legislation, Public Law 959 

[“Relocation”]54 directly target Indian culture. At a time when reservations were increasingly unable 

to provide material necessities, Relocation, by portraying “contented Indian[s] working at good jobs 

and sitting beside televisions and refrigerators [in Northern cities,]”55 induced an exodus to select 

urban magnets.  A generation of the Indian best and brightest56 were dumped into substandard 

housing and menial employment and subsumed in the American melting pot.57  By 1970 reservation 

populations had dwindled so far that a final solution to the Indian problem appeared at hand, and yet 

the “stubborn [Indian] refusal to . . . become simply another American citizen”58 has sustained 

tribalism against a malign tide of assimilationism unto the present.59 Although Indians currently 

possess both tribal and federal citizenship, meaningful “dual citizenship”—predicated upon the 

assumption that tribal and federal governments exercise separate, if overlapping, spheres of authority 

                                                 
50 See H.R. Con. Res. 108, 67 Stat. at B132 (1953).  
51 Act of Aug. 15, 1953; Pub. L. No. 83–280, ch. 505; 67 Stat. 588, 588–90. 
52 Pritchard, supra note 39, at 259. 
53 The “Indian problem” from the mid-twentieth century dominant perspective consisted of (1) continuing tribal sovereignty on land within 
U.S. borders and (2) social maladjustment experienced by Indians forced from reservations by Allotment and Termination. 
54 Act of Aug. 3, 1956, Pub. L. No. 84–959, 70 Stat. 986, 986 (1956) (“Relocation”). 
55 Russel L. Barsh, Are We Stuck in the Slime of History? 15 AM. INDIAN Q. 159 (1991). 
56 LARRY W. BURT, TRIBALISM IN CRISIS: FEDERAL INDIAN POLICY 1953–1961, 78 (1982) (identifying Indians with leadership skills as 
targets of Relocation). More than 35,000 were relocated after signing an agreement that they would never reestablish residence on 
reservations. Atkinson, supra note 23, at 409. 
57 Off-reservation Indians who do not enroll as tribal members are, for reasons of physical and social distance, unable to participate in the 
communities constituting Indian identity. ROBERT N. WELLS, JR., NATIVE AMERICAN RESURGENCE AND RENEWAL 5-6 (1994). 
58 J. C. WISE, THE RED MAN IN THE NEW WORLD DRAMA 399 (Vine Deloria, Jr., ed., 1971) (“While the years have shown . . . assimilation 
of other groups, only the red man has stood firm, resisting all efforts to merge him with the groups that surround him.”) 
59 Relocation continues as federal policy, albeit outside the legislative orbit of Public Law 959. See SANDRA L. CADWALADER & VINE 
DELORIA, JR., EDS., THE AGGRESSIONS OF CIVILIZATION: FEDERAL INDIAN POLICY SINCE THE 1880S 121 (1994) (describing relocation of 
Indians within reservations to facilitate mineral extraction and corporate development). 
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in good faith—is a legal fiction.  For many Indians, this forced “split identification” is a genocidal act, 

and few believe that tribal and national political participation can coexist when Indian tribes are 

perceived to threaten U.S. territorial integrity.60 

E.  Forced Sterilization 

Having murdered and forcibly assimilated Indians’ ancestors, the U.S. set about preventing 

the birth of their descendants.  From the late 19th century through the mid-1970s, the Indian Health 

Service sterilized more than one thousand Indian women per year.61 As many as 42% of Indian 

women of child-bearing age were secretly subjected to nonconsensual sterilization,62 a cognizable war 

crime at Nuremburg and under  Article 8(2)(b)(xxii) of the Rome Statute of the International Criminal 

Court.  

F. Summary: American Indian Genocide 

The U.S. murdered millions of Indians to depopulate their land and eliminate rival 

polities within a colonial state constructed thereon.  The survivors and their descendants—those 

that somehow managed to be born—have been under cultural assault to this day.  This malign 

history had rendered Indians the most materially deprived and legally exposed group in the 

nation,63 and the scars of this genocide manifest in an ongoing cycle of unemployment, infant 

mortality, suicide, homicide, substance abuse, homelessness, and poor health.  It is perhaps 

impossible to overstate the magnitude of the human injustice: indeed, the severity and duration 

of the harms endured by the original inhabitants of the U.S. may well rival those suffered by any 

other group domestic or international.64  The next Part will review existing theories of justice that 

suggest avenues toward the remediation of the genocide of American Indians. 

II.  The Indian Claim for Redress: Existing Theories of Justice 

Extant theories cluster around three distinct approaches: supersession, compensation, and 

restoration.65 

                                                 
60 See Robert B. Porter, The Demise of the Ongwehoweh and the Rise of the Native Americans: Redressing the Genocidal Act of Forcing 
American Citizenship Upon Indigenous Peoples, 15 HARV. BLACKLETTER L. J. 107, 266-68 (1999) (arguing that forcing Indians to accept 
U.S. citizenship, along with ongoing practices of forced relocation and assimilation, qualify as genocidal acts). 
61 THOMAS M. SHAPIRO, POPULATION CONTROL POLITICS: WOMEN, STERILIZATION, AND REPRODUCTIVE CHOICE 91 (1985). 
62 Lindsay Glauner, Comment: The Need for Accountability and Reparation: 1830–1976 The United States Government’s Role in the 
Promotion, Implementation, and Execution of the Crime of Genocide Against Native Americans, 51 DEPAUL L. REV. 911, 939–40 (2002) 
(describing covert sterilization of up to 42% percent of Indian women of childbearing age between 1930 and 1976). 
63 Whereas between 8-14% of the U.S. population toils below the poverty line, the figure is 40% of all Indians, with some tribes 
faring worse.  See 138 Cong. Rec. S3426 (daily ed. Mar. 12, 1992).  Indian unemployment hovers at 40%, eight times the 
national average, and the median Indian family income is less than half the national average. TERRY L. ANDERSON, SOVEREIGN 
NATIONS OR RESERVATIONS? AN ECONOMIC HISTORY OF AMERICAN INDIANS 1 (1995). 
64 See BROOKS, supra note 18, at 241 (“No other group within the [U.S.] has been subjected to such cruel, harsh, and deceptive 
exploits at the hands of dominant society and for such a long period of time.”). 
65 This Article does not treat responses to Indian claims calling for the resubjection of Indians to genocide as a theory of justice, although 
for some these measures are appropriate means to defend against the prospect that the redress of Indian claims might redistribute resources 
or otherwise offend their moral senses. See, e.g., PAUL BRODEUR, RESTITUTION: THE LAND CLAIMS OF THE MASHPEE, PASSAMAQUODDY, 
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A.  Justice as Supersession 

While the historical record establishes a factual predicate presumptively obligating the 

U.S. to remedy the genocide of Indians, proponents of the Justice as Supersession [“JAS”] theory 

reach a very different conclusion.  JAS theorists treat the land theft element of the Indian claim 

as the only aspect of moral relevance and dismiss the rest. 

Even with respect to the question of land theft, JAS theorists reject as foolishly naïve a 

“natural way of reasoning” that would require that lands illicitly taken by colonial invaders and 

passed on to their descendants be nonetheless returned.66   Although JAS theory recognizes that 

the historical record has an important place in a theory of justice, for JAS theorists the historical 

injustices must be weighed against the current injustice that would be inflicted upon innocent 

owners now in possession of erstwhile Indian lands were those lands stripped away and restored 

to Indian ownership.67  To sanction a moral understanding that demands restoration of Indian 

lands would have practical effects, foremost among them the dispossession and impoverishment 

of non-Indians.68  To avoid this, JAS theorists urge us to reconceive of the historical injustices 

suffered by Indians as a “dead history”69 and to accept that Indian claims for redress have been 

superseded by demographic and ecological transformations70—in other words, while injustice 

may have been inflicted in centuries past, injustice is perishable, and the accreting rights of non-

Indians in Indian land have incrementally extinguished any present claims for its restoration.71 

JAS proponents defend what they further concede is very much a prospective theory72 by 

asserting that only a deliberate discounting of the past can possibly ensure that resources are allocated 

in a manner that is “fair to all of [the world’s] existing inhabitants.” Because they now constitute the 

overwhelming majority, non-Indians are the primary reference point.  For JAS theorists, even had 

non-Indians not come by their current entitlements through fraud and force they would presently be 

                                                                                                                                                             
AND PENOBSCOT INDIANS OF NEW ENGLAND 65 (1985) (describing white reactions to Indian legal claims for land restoration in the 
Northeastern United States); Iver Peterson, Despite Promise of Easy Money, Indian Casinos Meet Resistance, N.Y. TIMES, Feb. 1, 2004, at 
A29 (reporting virulent anti-Indian sentiments gathering nationwide). 
66 David Lyons, The New Indian Claims and Original Rights to Land, 4 SOC. THEORY & PRACT. 249, 252 (1977); see also 
Jeremy Waldron, Superseding Historical Injustice, 103 ETHICS 4, 27 (1992) (dismissing Indian claims as “simple” convictions). 
67 See Waldron, supra note 66, at 26-27 (rejecting disruption of settled expectations of non-Indian property owners and querying 
whether it is “fair to expropriate the land of an immigrant who purchased the land in good faith and whose ancestors had nothing 
to do with the injustice, in order to end the continued injustice of the expropriation of indigenous people’s lands?”). 
68 See Lyons, supra note 66, at 270 (rejecting return of Indian lands now occupied by non-Indians on the ground that it “would 
impose enormous burdens on small home owners and small businesses[.]”); Waldron, supra note 66, at 26 (divestiture of Indian 
lands from contemporary non-Indian possessors “would mean many people going hungry who might otherwise be fed and many 
people living in poverty who might otherwise have an opportunity to make a decent life.[.]”). 
69 Lyons, supra note 66, at 252. 
70 See, e.g., Solem v. Bartlett, 465 U.S. 463 (1984) (Marshall, J.) (“subsequent demographic history” is relevant to determining 
whether, with arrival of significant numbers of non-Indians, Indian rights in land have been diminished). 
71 Lyons, supra note 275, at 257 (“From the fact that [Indians] had morally defensible claims two hundred or four hundred years 
ago it cannot be inferred that those claims persist.”). 
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entitled to a share of Indian lands proportionate to their numbers by the simple virtue of their existence 

and legitimate need here in North America.73 Thus, although they accept that symbolic recognition 

and remembrance of historical injustices may often be morally appropriate and that Indians are 

entitled to a more equitable distribution of the panoply of resources generally available within 

society,74 JAS theorists categorically reject all proposals that would “actually . . . rectify past wrongs” 

by either re-transferring lands or by paying their full, rather than symbolic, value in compensation.75 

Compensation is thus, at best, an act of grace; at worst it is an undeserved handout to the losers of a 

long-ago struggle for the continental landmass that may threaten non-Indians and justifiably provoke 

resentment. 

With regard to the ethnocide element of Indian genocide, JAS theorists, although they accept 

in theory that individuals have the basic human need to belong to groups “united by some common 

links—especially language, collective memories, continuous life upon the same soil,” and perhaps 

“race, blood, religion, [and] a sense of common mission,”76 reject Indian tribes as mere “partisans of 

small-scale community” lacking in any entitlement to “special support or assistance or to 

extraordinary provision or forbearance”77 from the U.S. Rather than encourage an “artificial” 

commitment to tribalism, JAS theorists would require Indian cultures to “wither away,” to 

“amalgamate with other cultures” and to “adapt themselves to geographical or demographic 

necessity.”78 Further, rather than accept that Indian culture and tribes are worthy of preservation and 

that injuries to either give rise to obligations to afford redress, JAS theory demands that Indians submit 

to a “‘mongrelization’ of [their] identity” in service to a cosmopolitan vision that broadens the scope 

of individual life possibilities and serves as a more “authentic response to the world in which we 

live[.]”79 Although JAS theory does not go so far as to immunize ethnocide, it suggests strongly that 

the historical processes responsible for the loss of culture and the right to self-govern are at worst of 

                                                                                                                                                             
72 See Waldron, supra note 66, at 27 (differentiating JAS, a “prospective theory of justice” that prioritizes the claims of existing persons 
and discounts claims rooted in historical injustice, over retrospective theories that seek to redress historical injustices while discounting the 
interests of persons who have benefited from historical injustice). 
73 Id. at 25 (insisting that “[Indians] would have had to share their lands, whether the original injustice had taken place or not.”). 
74 See Lyons, supra note 66, at 268 (allowing that Indians are entitled to some redress for systematic discrimination and to a “fair share 
of . . . resources as well as to social and economic opportunities”). Although his broader theory is best characterized as falling within the 
parameters of the Justice as Compensation paradigm, Kymlicka adopts the language of JAS theorists in calling for remediation of current 
Indian material inequalities on distributional and equitable grounds, rather than in redress of past injustice. WILL KYMLICKA, 
MULTICULTURAL CITIZENSHIP 219–20 (1995) (elaborating an “Equality Argument” that maintains what is due to Indians is reparation not 
for what was taken in the past but for what is missing presently). 
75 Waldron, supra note 66, at 7; Lyons, supra note 66, at 270 (calling for largely symbolic compensation to Indian claimants in lieu of land 
restoration); JANNA THOMPSON, TAKING RESPONSIBILITY FOR THE PAST: REPARATION AND HISTORICAL JUSTICE 90-91 (2002) (describing 
compensation available under JAS as politically limited by the requirement that it not disrupt the social “status quo”). In other words, 
because “there is neither wealth nor wisdom enough in the world to compensate in money for all the wrongs of history,” why should we 
bother to compensate anyone? See Editorial, Strange Precedent, N.Y. TIMES, Sept. 9, 1969, at A28. 
76 Benjamin Disraeli, Karl Marx and the Search for Identity, in ISAIAH BERLIN, AGAINST THE CURRENT 252, 257 (Henry Hardy ed., 1980). 
77 Jeremy Waldron, Minority Cultures and the Cosmopolitan Alternative, 25 U. MICH. J.L. REFORM 751, 762, 778 (1992). 
78 Id. at 787–88. 
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trivial moral or legal consequence and at best are even promotive of the individual rights and life 

possibilities of individual Indians. 

In sum, JAS theory holds that while the U.S. may be obligated to negotiate symbolic redress,80 

any retrospective proposal to restore lands, pay market value for expropriations, or transform existing 

legal regimes to lend genuine political and material support to Indian culture would inflict great 

injustices upon living non-Indians while simultaneously interfering with the opportunities of living 

Indians to partake of the superior virtues of Western liberal cosmopolitanism. 

B.  Justice as Compensation 

Justice as Compensation [“JAC”] is similarly land-centric.  JAC theorists ignore the 

process whereby Indian land was depopulated and contend quite simply that where land has been 

acquired unjustly through fraud or force it must, regardless of whether or not it has been 

subsequently transferred lawfully, either be restored to its rightful owner or full compensation 

must be paid.81  Where sacred lands are concerned, the obligation to restore is at a zenith, and 

where restoration would require the dispossession of non-Indians,82 Indians must be granted 

rights-of-way to such sites.83  By accepting the duty to restore or compensate and thereby settling 

the normative question, JAC theorists are free to direct their energies to prudential issues such as 

membership in the remedial class, the form compensation is to assume, and the identities of the 

parties from whom restoration or compensation must issue.  JAC theorists accept the argument 

that the historic deprivation of Indian lands is causally related to the material deprivation 

currently experienced by Indians and consequently view compensation for expropriation as “an 

example of ordinary corrective justice” that, coupled with “some form of group-based political 

autonomy”—whether exemptions from taxes or other group-specific entitlements—befits the 

redress of Indian claims.84 

                                                                                                                                                             
79 Id. at 788. 
80 Lyons, supra note 66, at 270. 
81 See, e.g, ROBERT NOZICK, ANARCHY, STATE AND UTOPIA 152 (1974) (stating that justice in property entitlements can 
only be the result of just acquisition and just transfer or full compensation for unjust expropriation). 
82 See, e.g., Ross Poole, Justice or Appropriation? Indigenous Claims and Liberal Theory, 101 RADICAL PHIL. 5, 7 (2000) 
(accepting the general obligation to restore lands or compensate their former owners but mitigating this duty by noting that “there 
is no way in which indigenous people could have preserved their relationship to the land unchanged[,]” that “[g]iven the needs of 
the rest of the world, some sharing of land and resources was required[,]” and that “the needs of many count against the rights of 
the few.”); KYMLICKA, supra note 74, at 219-20 (stressing that to require a restoration, as opposed to a compensation, remedy 
“would create massive unfairness, given that the original European settlers and later immigrants have produced hundreds of 
millions of descendants, and this land is the only land they know.”). 
83 See THOMPSON, supra note 75, at 63 (incorporating the obligation to grant easements to sacred sites not susceptible of 
restoration as part of a theory of justice in regard to Indian land claims). 
84 Eric A. Posner & Adrian Vermeule, Reparations for Slavery and Other Historical Injustices, 103 COLUM. L. REV. 689, 733-34 (2003). 
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Nevertheless, many who would otherwise recognize the duty to afford redress to Indians 

for land expropriation point to relevant treaties and statutes,85 the Indian Claims Commission 

[“ICC”],86 and a host of federal Indian benefits programs as evidence that compensation has 

already been paid and claims settled.87 Even those JAC theorists who would accept that further 

measures of compensatory relief are still due Indian claimants insist that amounts be negotiated 

through the political process rather than determined in accordance with some rational, objective 

standard.88  Some insist that a “commitment device” be engineered that would definitively 

resolve Indian land claims and prevent their reopening even if justice should so require at a later 

date.89 

Most significantly, JAC theory is silent as to the deprivation of Indian lives and culture.  

Whether as the result of a presumption that cash cannot compensate these losses, a limited 

remedial reach, assimilative preferences, or an ignorance of these equally, if not more, 

compelling elements of the Indian genocide claim, JAC theory, a mode of redress 

morphologically identical to reparations,90 is ultimately a narrowly-tailored approach to justice. 

C. Justice as Restoration 

Justice as Restoration [“JAR”] aims at a more holistic approach.  For proponents of JAR, 

in-kind compensation, even if theoretically equivalent in value to that which was taken, is 

                                                 
85 See, e.g., Cherokee Nation v. Georgia, 30 U.S. 1, 48 (1831) (noting that although they ceded Indian territories to the U.S., 
many treaties either recognized Indian title to unceded lands, provided tribes in lieu lands west of the Mississippi River, and 
granted compensation); 43 U.S.C. §§ 1601 et seq. (2000) (providing $1 billion compensation to Alaskan Natives for takings of 335 
million acres); Eric K. Yamamoto, Racial Reparations: Japanese American Redress and African American Claims, 19 B.C. THIRD 
WORLD L.J. 477, 484 n.22 (1998) (listing compensations of takings of Indian lands including U.S. $23 million to Ottowa, $81 million to 
Klamath, $31 million to Chippewa, $12.3 million to Seminole, and $105 million to Sioux). 
86 In 1855 Congress created the Court of Claims to award compensation for property seized by the U.S.  See Act of Feb. 24, 
1855, ch. 122, 10 Stat. 612, 612.  Congress soon precluded claims based on Indian treaties from its jurisdiction.  Act of Mar. 3, 
1863, ch. 92, §9, 12 Stat. 765, 767.  Indians remained without a forum until 1946, when, embarrassed by Nazi comparisons of 
Lebensraum and death camps to Manifest Destiny and reservations, Congress created the ICC, providing a forum for adjudication 
of Indian treaty violations and broad moral “claims based upon fair and honorable dealings that are not recognized by any 
existing rule of law or equity.”  25 U.S.C. (70-70(v)(3).  The ICC was charged with assessing damages in accordance with the 
factual history of the tribe, relative U.S. responsibility, and price per acre at the time of expropriation.  Id.  Although the ICC 
found that 35% of the U.S.—750 million acres—is legally Indian land, it read the “fair and honorable dealings” clause out of its 
organic statute, the text of which prohibited in natura restitution.  Id.  Ultimately, before its legislative demise in 1978 the ICC 
redressed fewer than 1/3 of land seizures with cash only, most at rates far below a just level of compensation.  See THE ROAD TO 
WOUNDED KNEE 121 (Robert Burnette & John Koster eds., 1974).  Equation of money with justice soon cast the ICC as another 
assimilative vehicle; many defiant tribes “refused to touch a cent [.]”  Atkinson, supra note 23, at 400-03.  For a discussion of the 
ICC, see D. ROSENTHAL, THEIR DAY IN COURT: A HISTORY OF THE INDIAN CLAIMS COMMISSION (1990). 
87 See, e.g., Chad W. Bryan, Precedent for Reparations? A Look at Historical Movements for Redress and Where Awarding 
Reparations for Slavery Might Fit, 54 AL. L. REV. 599, 600 n.15 (“[T]he federal government has paid reparations to 
[Indians].”); Lee A. Harris, “Reparations” as a Dirty Word: The Norm Against Slavery Reparations, 33 U. MEM. L. REV. 409, 445 
(2003) (claiming Indians have been fully compensated for land seizures); Posner & Vermeule, supra note 84, at 695 (describing 
the ICC as a reparations program). 
88 See, e.g., James Tully, Aboriginal Property and Western Theory: Recovering a Middle Ground, 11 SOC. PHIL. & POL’Y 153, 
157 (1994) (advocating that indigenous property claims be negotiated with, not unilaterally resolved by, states). 
89 Posner & Vermeule, supra note 84, at 745 (insisting that compensatory mechanisms incorporate a “commitment device” that 
would “entrench” a settlement against future additional payments that would “overcompensate” Indians). 
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insufficient to rectify the original injustice; restoration of the illicitly appropriated property itself 

is essential to “set unjust situations right.” 91  Even more significantly, JAR does not limit its 

remedial scope to the issue of land rights: rather, it extends to those “injustices that may in fact 

loom larger in the minds of the victims or their descendants—murder, torture, enslavement, 

discrimination and degradation.”92  Because restoration of land alone does not restore moral 

parity, JAR theorists insist that a full settlement of claims necessitates that the U.S. publicly 

acknowledge and apologize for specific past acts and then accept some form of social 

punishment (even if sanctions are limited to moral judgments).93  Many JAR theories rely on 

truth and reconciliation commissions [“TRCs”],94 tribunals that investigate and publicize the 

gross human injustices of previous regimes,95 as integral to this process.96 

Furthermore, JAR contends that theories which purport to remedy a genocidal history 

solely “through the language of missing property”97 forfeit transformative opportunities whereby 

to reconcile victims and wrongdoers.  Accordingly, in conjunction with land restoration and 

apologies, JAR theorists call for rehabilitative measures designed to heal the injured psyches of 

individuals and groups.  Some JAR theorists cast promotion of self-determination as a necessary 

condition precedent to the moral relegitimization of the nation.98  Still, although some JAR 

theorists would reinvest a significant degree of land and political autonomy in beneficiary groups 

                                                                                                                                                             
90 Reparations is a tort-based mode of redress “where a guilty party makes up for an injustice by paying or otherwise benefiting a 
victim.” Samuel C. Wheeler III, Reparations Reconstructed, 34 AM. PHIL. Q. 301, 301 (1997).  For an evaluation of the two primary 
paradigms of redress for historic wrongs—reparations and restorative justice—see generally Bradford, With, supra note 29. 
91 J. Angelo Corlett, Wrongdoing, Reparations and Native Americans, in INJUSTICE AND RECTIFICATION 147, 151-52 (Rodney C. Roberts 
ed., 2002) (“[J]ustice requires first and foremost that we restore the exact same thing whenever possible.”).  JAR envisions harm 
as resulting not merely from expropriation of private titles but also from unjust seizure of Indian rights to freely elect whether and 
how to dispose of their sovereignty: compensation may suffice for the injury to private landholdings, but only restoration can 
reinvest Indians with sovereignty over aboriginal lands. 
92 Id. at vix.  Some JAR theorists refer to these injuries as “spirit injuries,” defined as a combination of physical, emotional, and 
spiritual harms that cause the “slow death of the psyche, the soul, and the persona” at the individual level and lead to the 
“devaluation and destruction of a way of life or of an entire culture” at the level of the group.  Adriene Katherine Wing, Healing 
Spirit Injuries: Human Rights in the Palestinian Basic Law, 54 RUTGERS L. REV. 1087, 1089 (2002). 
93 Corlett, supra note 91, at 153. 
94 Since 1974 more than twenty TRCs have been initiated in Argentina, Bolivia, Chad, Chile, El Salvador, Ethiopia, Germany, 
the Phillippines, Malawi, Rwanda, South Africa, Uganda, and Zimbabwe, and still more have been demanded for Bosnia, 
Mexico, South Korea, Honduras, and Sri Lanka.  KEN CHRISTIE, THE SOUTH AFRICAN TRUTH COMMISSION 2 (2000).  
Though a lack of cash and courage has hampered them, several TRCs have aided reconciliation.  See id. at 54-55 (tbl. 2.1), 58-59 
(tbl. 2.2) (providing dates, objectives, and accomplishments). 
95 TRCs typically publish an open record or final report, and in the interests of transparency public hearings are often broadcast 
on national media.  Jamie L. Wacks, A Proposal for Community-Based Racial Reconciliation in the United States Through 
Personal Stories, 7 VA. J. SOC. POL’Y & L. 195, 207 (2000). 
96 For some JAS theorists, TRCs are less central to justice and simply “reduce the number of lies that can be circulated 
unchallenged in public discourse.”  MICHAEL IGNATIEFF, ARTICLES OF FAITH, INDEX ON CENSORSHIP 113 (1996). 
97 Anthony J. Sebok, Reparations, Unjust Enrichment, and the Importance of Knowing the Difference Between the Two, 58 
N.Y.U.  ANN. SURV. AM. L. 651, 657 (2003). 
98 JAR theorists in particular link the moral legitimacy of states in the world community to the degree to which they distribute 
justice to all their domestic social groups and in particular to racial, ethnic, and religious minorities. Eric K. Yamamoto, et. al., 
American Racial Justice on Trial—Again: African American Reparations, Human Rights, and the War on Terror, 101 MICH. L. REV. 
1269, 1272 (2003). Questions such as the justice of the process whereby states acquired their landmass and the degree to which 
they permit such groups to establish and maintain autonomous political and cultural forms are central to this inquiry.  See, e.g., 
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and liberate them from the cultural and physical control of the majoritarian legal and political 

system, either through limited legislative dispensations or through some process of formal 

secession,99 most propose far more limited agendae that would provide beneficiary groups little 

more than a package of grants, subsidies, and tax incentives.100  

D. Analysis 

At its core, JAS theory is a not terribly subtle justification for genocide. While JAS theorists 

may highlight the pragmatic and utilitarian approach to preserving the interests of the non-Indian 

majority, stripped of its academic veneer JAS theory is little more than the medieval dogmas once 

enunciated by conquistadors as justification for their adventures in the Americas.  The indispensability 

thesis—that formerly Indian lands are indispensable not to Indian survival but to non-Indians currently 

in possession, who would suffer impoverishment and uprooting were they stripped of title, marshals, 

quite incredibly, the fact that some Indians survived genocide as evidence against their claim: had 

Indians been extinguished as the consequence of the expropriation of their lands, then and only then 

would JAS concede that Indian lands were indispensable to Indians, but then there would be no 

claimants left. In other words, Indians have proven that they can do without Indian lands, but non-

Indians cannot or should not have to make the same showing. The only explanations JAS theory 

offers to support its differential treatment are two: (1) that was then, and this is now; and (2) the 

fundamental precept of Western liberal jurisprudence, that like cases are decided alike, does not apply 

to Indian claims. 

In other words, rather than present a theory of justice, JAS theorists informs Indians that “our 

culture is superior to yours, that’s why we won the war, and to the victors go the spoils, so either 

content yourselves with scraps we throw you savages or, better yet, shed your anachronistic 

Indianness and embrace our modern civilization, but either way stop bringing up the past—it poisons 

our national body politic and scares us nice non-Indian people.” Simply put, JAS categorically rejects 

any moral or legal obligations flowing from genocide.  In the face of the claim that the theft of Indian 

land and the murder of Indian people are neutral facts, Indians might be forgiven for concluding that 

the only path to justice is down the very same road whereby lives, lands, and cultures were taken.101 

                                                                                                                                                             
Corlett, supra note 91, at 147 (contending that the “moral legitimacy of a country” is contingent upon the degree to which its land 
base was justly acquired). 
99 See Posner & Vermeule, supra note 84, at 735 (discussing proposals to grant African Americans either an autonomous territory 
in the U.S. or offer voluntary repatriation to Africa). 
100 See Erin Daly, Reparations in South Africa: A Cautionary Tale, 33 U. MEM. L. REV. 367, 403 (2003) (discussing proposals 
to afford grants and tax relief as pragmatic means whereby to enhance black South African self-determination). 
101 Although one of the principal proponents insists that JAS theory does not create an “incentive for wrongdoers to seize others’ lands 
confident in the knowledge that if they hang on to them wrongfully for long enough their possession may eventually become rightful,” it is 
not apparent how, if it aims to be evaluated as a universal moral argument, JAS theory could proscribe the Indian reconquest of their lands. 
Waldron, supra note 66, at 25. 



Genocide, Collective Guilt, and Reparations (Claudia Card & Armen Marsoobian, eds. 2006) 

17 

JAC theory, in contrast, rejects the premise that history is dead insofar as the obligation to 

render justice for past wrongs is concerned and that the passage of time can and has rendered good a 

thief’s title.102 Compensating Indians would alleviate grinding poverty, and, if accompanied by 

expressions of regret and remorse, might demonstrate to future generations the continuing vitality of 

moral duties to refrain from genocide.103  The infusion of significant sums into tribal institutions might 

even create the financial preconditions for genuine self-determination and enable land restoration. 

However, JAC theory is far too quick to assume that cash and Indian land are 

commensurable104 and far too susceptible to counter-claims that sufficient compensation either 

has been or will be paid to discharge the obligation to remedy all the injustices visited upon 

Indians. Simply put, money can play at best an indirect part in the remediation of these harms: 

most Indians desire above all not to be made whole financially but rather to exercise their rights 

to express their unique cultures and religions upon sacred ancestral lands.105 Only land 

restoration and legal transformations that permit the (re)development of separate and secure 

political identities can relieve the pain Indians bear and transmit intergenerationally.  No amount 

of money can compel unwilling sellers, public or private, to reconvey formerly Indian lands, and 

no dollar figure will induce tribes to trade their right to self-govern.  Cash, however beneficial to 

its recipients, cannot restore to Indians the capacity to self-determine on their aboriginal 

landmass, nor bring dead ancestors back to life. 

Even if Indian tribes could be persuaded to surrender their claims for cash, the fair value 

would be so great as to threaten the national fisc and spark a racialized political firestorm. Indian 

tribes presently control only 52 million acres, or 2.6%, of the U.S. continental landmass. The 

ICC, charged with assessing relative U.S. responsibility for expropriation of Indian lands, 

estimated that 35% of the two billion acres comprising the U.S.—a total of 750 million acres—is 

legally Indian land.106 Assuming, arguendo, that the median value of an acre is $1000,107 the fair 

                                                 
102 At common law, a thief’s title to property is void, and the thief cannot convey good title even to a subsequent good-faith purchaser. See, 
e.g., Schrier v. Home Indem. Co., 273 A.2d 248, 250–51 (D.C. 1971). The rule is intended to protect property against thievery; for if a thief 
could convey good title “there must be an end of all social commerce between man and man, unless private possessions be secured from 
unjust invasions: and, if an acquisition of goods by either force or fraud were allowed to be a sufficient title, all property would soon be 
confined to the most strong, or the most cunning; and the weak and simpleminded part of mankind (which is by far the most numerous 
division) could never be secure of their possessions.” 3 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 145 (1765) 
103 See generally Ernest J. Weinrib, Corrective Justice, 77 IOWA L. REV. 403, 421–24 (1992) (describing the capacity for compensatory 
remedies to accomplish moral instruction and correction). 
104 The “incommensurability thesis holds that people cannot always value options along a common metric,” that policy options cannot 
always be reduced to evaluation in rational terms, and that not all goods will be exchanged by all persons or groups for money. ERIC A. 
POSNER, LAW AND SOCIAL NORMS 186–93 (2000). 
105 See STEPHEN CORNELL, THE RETURN OF THE NATIVE: AMERICAN INDIAN POLITICAL RESURGENCE 152–56 (1988) (surveying answers to 
the question “What do Indians want?” across a range of political, economic, social, and legal variables and finding a general consensus in 
favor of land restoration and some form of self-determination despite a diversity of opinions). 
106 Nell Jessup Newton, Indian Claims in the Courts of the Conqueror, 41 AM. U. L. REV. 753, 776-84 (1992). 
107 In 2003, the average price per acre of U.S. farmland was $1000. See Statement of Keith Collins, Chief Economist, U.S. Department of 
Agriculture Before the Senate Committee on Appropriations Subcommittee on Agriculture, Rural Development and Related Agencies, 
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market cost to compensate Indians would exceed $750 billion.  Even assuming that nothing close 

to fair market value would be paid,108 and even if the award were reduced by the amounts paid 

through federal benefits programs or by the ICC, the enormity of any proposal that would offer 

even “payment on the cheap” would still have macroeconomic consequences.  If one factors into 

the compensatory scheme additional monies for the wrongful deaths of at least five million 

Indian ancestors at a paltry rate of $100,000 for each decedent—and JAC theory is further to be 

faulted for failing to extend its remedial reach to this element of genocide—the total cost to 

taxpayers would exceed one trillion dollars. Those ignorant of the historical predicate behind the 

demand for justice might mistakenly equate compensation with revenge;109 others, merely self-

interested, will be unwilling to effect such a radical redistribution of wealth.  Either way, many 

Indians, concerned that application of JAC theory would lock Indians and non-Indians in bitter 

political combat, join with non-Indians in opposing this approach to justice. 

Finally, JAC theory completely fails to account for the most important variable in the remedial 

equation: law.  Congress has nearly absolute and unreviewable dominion over Indian tribes, and this 

plenary power proscribes judicial review of takings, insulates violations of treaty provisions, and 

withdraws Indian property, culture, and religion from the protection of the Constitution.110 Moreover, 

that which Congress can give, Congress can take away.   Any settlement of Indian claims will 

therefore depend upon the inconstant will of a majority of its legislative branch. Under the current 

legal regime, should a future Congress elect to reclaim monies paid as compensation, take property 

purchased with such monies without paying compensation, or even terminate each and every Indian 

tribe, dissolve each and every reservation, and criminalize every aspect of Indian culture, nothing—

save for any resulting moral outrage—will stand in its way.  Federal Indian law—barren terrain for the 

expression of Indian claims—is structurally incapable of ensuring the finality of any compensation 

agreement, even in the decidedly unlikely event that an agreement could ever be fashioned that would 

reach most, or even some, of the elements in the Indian claim for genocide. Power is as yet the only 

currency fully negotiable in intercourse between the U.S. and Indians. 

Of the three theories, only JAR embraces restoration of Indian land, and only JAR is 

theoretically amenable to consideration of the non-material injuries that occupy a central place in 

the Indian claim for redress for genocide. Furthermore, only JAR would hold the U.S. 

                                                                                                                                                             
May 15, 2003, available at http://www.usda.gov/agency/oce/speeches/collinsmay152003.pdf. Although some acreage is unarable or of 
lesser value, much of it, particularly if suitable for residential or commercial use, is worth a great deal more. 
108 See Newton, supra note 31, at 460 (analyzing historical compensations of takings and finding that nothing close to fair market value is 
likely to be accorded Indian claimants). 
109 See Emily Sherwin, Compensation and Revenge, 40 SAN DIEGO L. REV. 1387, 1389 (2003) (suggesting that when compensatory 
remedies are “pressed too far” they can begin to approximate revenge rather than “justice”). 
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accountable under moral, as opposed to strictly legal, principles, and only JAR would even 

attempt to induce the U.S. to repudiate past acts of egregious injustice.  Quite distinct from JAS 

and JAC theories, JAR recognizes that justice is not merely a settlement of historical accounts 

but an opportunity to reconcile and to relegitimize the nation in its relations at home and abroad.  

Finally, JAR is, if not positively encouraging, at least not hostile to the notion that self-

determination, in whatever form it comes to assume, is the legitimate objective of Indians in their 

relations with the U.S., and that the U.S. has an obligation to assist them in this endeavor. 

Still, while JAR is the most normatively attractive of the three theories, it is not the final 

stop on the journey to justice.  As compelling as the argument that non-Indian land owners are 

obligated to vacate their entitlements in favor of the descendants of their Indian predecessors-in-

title may be, principles of equity should proscribe the wholescale evacuation of millions of acres 

of land and the forced relocation of innocent and newly-homeless non-Indians to places 

uncertain.  Even if equity alone is not sufficient to counsel prudence, the prospect that non-

Indians threatened in the security of their property interests might organize to induce political 

action resulting in further abridgement of Indian resources and rights must be accounted for in 

any theory of Indian justice. If the only remedy for a past injustice is a present injustice, a 

perpetual cycle of bloody conflict is inevitable. 

However, the most radical JAR theorists are oblivious to the broad externalities the 

application of their theory might spawn: despite warnings that it is now much too late to “give 

back Manhattan,”111 some insist that nothing short of the dissolution of the U.S. will suffice if we 

are to “tak[e] seriously . . . morality and justice.”112  If politics is the art of the possible,113 a 

theory that insists on the dismemberment of the U.S. or other forms of “radical social surgery”114 

is too fantastic to be given serious consideration.  Furthermore, if JAR may conceivably go too 

far in pressing for land restoration, like JAC theory it does not go far enough because it does not 

recognize, let alone engage, federal Indian law as the primary variable preventing the balancing 

of the moral equation. Compensation and apologies, gestures potentially part of an amicable 

settlement, do not reinvest sovereignty, physical security, and cultural integrity in Indian tribes.  

                                                                                                                                                             
110 See generally Bradford, With, supra note 29 (describing lack of constitutional protections afforded Indian property and culture). 
111 See Martha Minow, Why Retry? Reviving Dormant Racial Justice Claims, 101 MICH. L. REV. 1133, 1139 (2003) (warning proponents 
of racial justice to be wary of proposals that demand the politically impossible, such as the restoration of Manhattan to Indian sovereignty 
nearly four centuries after its sale for unconscionably low consideration). 
112 Corlett, supra note 91, at 155; see also WARD CHURCHILL, STRUGGLE FOR THE LAND 377, 382 (2002). (calling for land restoration even 
if it should lead to the destruction of the U.S. “megastate”); Noel Pearson, Reconciliation: To Be or Not To Be: Separate Aboriginal 
Nationhood or Aboriginal Self-Determination and Self-Government Within the Australian Nation?, 3 ABORIGINAL L. BULL. 14, 15 (1993) 
(noting that many JAR theorists regard any compromise on land restoration as a betrayal of the indigenous cause); Russell Means, 
TREATY Program (advocating total restoration of Indian lands), available at http://www.russellmeans.com. 
113 See R.A. BUTLER, THE ART OF THE POSSIBLE xi (1971) (describing politics as the “art of the possible.”). 
114 See Lyons, supra note 66, at 249 (using this phrase to describe extreme land restoration proposals). 
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Only a comprehensive program of legal reform that dispenses with doctrines and precedents 

perpetuating the denial of Indian rights will create the preconditions for justice.  As law, more 

than any other social variable, has (re)produced the subordination of Indians,115 legal reform 

occupies central position in a theory of Indian justice.  Thus, while much of JAR is germane, 

neither it nor the other theories surveyed accord the full measure of relief.  Part III offers an 

alternative. 

III. Justice as Indigenism 

A.  General Theoretical Premises 

Because the rapacious, bloody, dishonorable history of U.S.-Indian relations is a factual 

and moral predicate to the Indian claim, Justice as Indigenism (JAI) maintains that development 

and application of a theory of Indian justice cannot be undertaken except in full cognizance of 

this history.116 

Second, JAI ventures into terrain heretofore unmapped by insisting that legal reforms 

designed to make the nation safe for the peaceful coexistence of basic value-differences are a 

necessary, if not sufficient, step toward the attainment of justice for Indians.  Thus, legislation and 

even constitutional amendments to strengthen protection of Indian cultural and property rights are 

within its contemplation. 

Third, although it challenges the legitimacy of U.S. dominion over Indians, JAI rejects the 

substitution of one ethnocentric perspective on justice for another: without compromising Indian 

rights, JAI treats reconciliation between disparate yet interdependent peoples, rather than prescription 

of a formula for the distribution of social resources or the administration of punishment or vengeance, 

as the appropriate teleology. For JAI, the healing of the American nation and the joint authorship of a 

harmonious future—not simply the redress of genocide—are crucial objectives. 

Fourth, although it rejects the tendency to essentialize Indians as an undifferentiated 

population with a uniform bloc of interests, JAI contends that a pan-Indian consensus exists as to 

a set of objectives the attainment of which is central to the project of Indian justice, and that the 

most important of these are a just resolution to Indian land claims and the investment of the 

                                                 
115 See Robert A. Williams, Jr., Columbus’ Legacy: Law as an Instrument of Racial Discrimination Against Indigenous Peoples’ Rights of 
Self-Determination, 8 ARIZ. J. INT’L & COMP. L. 51 (1991) (detailing legal subordination of indigenous peoples). 
116 See Tyron J. Sheppard & Richard Nevins, Constitutional Equality—Reparations At Last, 22 U.W.L.A. L. REV. 105, 123–24 (1991) 
(noting that to obtain redress and prevent future harm it is necessary to “identify the . . . wrong” and “produce a report designed to 
influence the public . . . to accept the theory that statutes, ordinances, and other official actions [are] the . . . source of the [harms.]”); see 
also Report to the President from Justice Robert H. Jackson, Chief of Counsel for the United States in the Prosecution of Axis War 
Criminals, Oct. 7, 1946, available at http://www.yale.edu/lawweb/avalon/imt/jackson/jack63.htm (advocating documentation of 
atrocities “with such authenticity and in such detail that there can be no responsible denial of these crimes in the future[.]”). 
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notion of Indian self-determination with real meaning.117  At the same time, generalization to the 

question of justice on behalf of other groups that have been subjected to genocide must proceed 

with caution and the benefit of rigorous contextual research and analysis. 

Fifth, and perhaps paradoxically in light of the preceding proposition, JAI cautions that 

the application of a theory of Indian justice generates moral consequences internationally. JAI 

insists that if its political and legal system cannot or will not afford justice to its original 

inhabitants, the U.S., no matter how presently committed to justice on behalf of other foreign and 

domestic social groups, must concede that the aspirations of its founders to “establish Justice” in 

a republic in which “all men are created equal” before the law and into which they invested their 

“sacred Honor”118 have been sacrificed at the altar of an avaricious Indian policy.119 In other 

words, JAI theory posits that the legitimacy of the U.S. and its international leadership is a 

function of the extent to which it affords justice to Indians, and, more specifically, remedies for 

Indian genocide. 

B.  JAI Applied: The Redress of Indian Genocide 

As applied, JAI commits its practitioners to an eight-stage sequential process: 

acknowledgment, apology, peacemaking, commemoration, compensation, land restoration, legal 

reformation, and reconciliation.  Only upon reaching the final destination—which is in reality the 

promise of a shared journey—is JAI complete. 

1. Acknowledgement 

Although most Americans disavow the malignant racism that inspired their forefathers,120 

they remain a remarkably presentist people, particularly with regard to the events marking the 

“discovery,” formation, and expansion of their nation.121 This ahistoricism has dire 

consequences.  Without a firm understanding of the nexus between past acts of injustice and the 

Indian claim for redress, it is all too easy to dsmiss Indian claims as pleas for distributional 

justice rather than as legitimate moral arguments demanding the internalization of the 

                                                 
117  This Article does not purport to stand as the official proposal of any Indian tribe or individual. Indian opinion ranges broadly, and while 
many surely subscribe to the proposals offered under the rubric JAI, some may prefer other approaches.. 
118 See U.S. CONST. pmbl.; THE DECLARATION OF INDEPENDENCE para. 2, 32 (U.S. 1776). 
119 The notion that democratic legitimacy and the treatment of Indians are linked is not new. See, e.g., Felix S. Cohen, The Erosion of 
Indian Rights, 1950–1953: A Case Study in Bureaucracy, 62 YALE L. J. 348, 390 (1953) (“[O]ur treatment of Indians, even more than our 
treatment of other minorities, reflects the rise and fall in our democratic faith.”). 
120 While racism is still too much with us, there is reason to hope that its prevalence and intensity are in decline. Still, Indians remain targets 
of discourse that can properly be described by no other term. For an examination of the infiltration of anti-Indian attitudes into legal and 
political spaces, see Robert A. Williams, Jr., Documents of Barbarism: The Contemporary Legacy of European Racism and Colonialism 
in the Narrative Traditions of Federal Indian Law, 31 ARIZ. L. REV. 237, 258–78 (1989). 
121 For too long, the American national myth has swept genocide under the national rug. See Michael Schudson, Dynamics of Distortion in 
Collective Memory, in MEMORY DISTORTION: HOW MINDS, BRAINS, AND SOCIETIES RECONSTRUCT THE PAST 346 (Daniel Schacter ed., 
1995) (“If you recall the [Indian Wars] . . . as part of the history of nation-building, it is one story; if you recall it as part of a history of 
racism it is another.”). 
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consequences of this unjust history.  Displacement of a mythical version of national genesis and 

development in favor of the truth is thus a necessary condition precedent. 

Therefore, the first step in applying JAI theory is the re-envisioning of U.S.-Indian relations.  

Indian oral histories that contextualize and humanize the Indian experience of genocide while 

revealing the inadequacies of the record as it has been constructed can be a powerful source of 

liberation for all Americans.  To enable national demythification, Congress should establish and fund 

an independent TRC122 charged with (1) investigating Indian claims afresh; (2) allowing Indian voices 

to enrich and debunk the sanitized national record with their oral histories; and (3) persuading the U.S. 

to formally acknowledge the wrongs inflicted upon Indians since 1776. 

Membership of the American Indian Reconciliation Commission (AIRC) would consist 

of equal numbers of Indians and non-Indians and include tribal chairpersons and nationally 

elected officials; jurists, lawyers, and scholars versant in federal Indian law, tribal legal systems, 

and indigenous rights regimes; and clergy.  Drawing upon the experiences of precedent TRCs, 

AIRC would identify sites across the U.S.—Indian reservations, major urban centers with 

significant Indian populations, and universities—where fora would be established in which tribes 

and individual Indians would testify.  AIRC would broadcast testimony on public media and a 

website, and transcripts would be circulated in newspapers to facilitate the wide dissemination of 

Indian stories.  Victims would receive a certificate recognizing their contribution to truthtelling 

and reconciliation.  Upon conclusion of its hearings, AIRC would send a Final Report to 

Congress and the President with nonbinding remedial recommendations, to include apologies, 

compensation, land restoration, and other measures to promote and protect self-determination. 

2. Apology 

JAI assumes that the AIRC hearings are likely to cause many citizens to experience the 

moral taint of the history of U.S. treatment of Indians for the first time.  After persuading many 

citizens to acknowledge harm to Indian tribes and individuals, AIRC should recommend in its 

Final Report that the U.S. government issue a formal apology, on behalf of the U.S. and all its 

citizens past and present, as symbolic recognition of the role of public and private actors in past 

acts of genocide.123  National church and corporate boards might apologize for acts in which 

                                                 
122 See Rose Weston, Facing the Past, Facing the Future: Applying the Truth Commission Model to the Historic Treatment of Native 
Americans in the United States, 18 ARIZ. J. INT’L & COMP. L 1017 (2001) (discussing proposal to create such a TRC). 
123 An apology need not address contemporary effects of past discrimination to initiate reconciliation; to do so might trench upon terrain 
too sensitive for a present-day majority whose willingness to concede national fallibility may be merely retrospective. An apology might 
track with the letter accompanying compensation to Japanese Americans: 
 
The United States acknowledges the historic significance of its illegal and immoral actions and expresses its deep regret to the Indian 
peoples. Money and words alone cannot restore lost ancestors or lands, or erase painful memories; neither can they fully convey American 
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these institutions were complicit.  An appropriate apology must incorporate recognition of a 

corresponding moral obligation to negotiate the next stage of JAI: peacemaking. 

3. Peacemaking 

If a theory of justice is to span the chasm between peoples, it will require negotiation. 

Although their resilience is unquestionable, Indian tribes are now too numerically and militarily 

inferior to impose solutions by force; on the other hand, reason, principle, moral obligations, and the 

aspirational values of a constitutional republic erected upon prior sovereigns, with whom it is 

interdependent, conspire to restrain the U.S.124 While the conflict has been waged primarily on 

battlefields and in courtrooms, the origins are rooted in cultural differences difficult to exaggerate: the 

“problem of learning how meaning in one system of expression is expressed in another is one of the 

most difficult tasks we confront in a multicultural world.”125 Recognition of mutual sovereignty will 

require a cross-cultural hermeneutics that clears communication barriers and shares fears, hopes, and 

dreams.  By tutoring both parties in the common humanity of each other, U.S.-Indian negotiations can 

usher in a new era of peace and justice. 

A U.S.-Indian Peace Conference [“USIPC”] might enlist the most respected elder Indian 

and non-Indian statesmen as peacemakers to supervise, lead, and guide negotiations as to 

remedies for the redress of Indian claims.  Such persons would collect and merge spiritual and 

secular values common to both cultures and urge negotiators to envision a future when all U.S. 

citizens are full and equal members of one great nation.  Peacemakers would urge the U.S. to 

suggest remedies that would restore dignity and demonstrate a genuine desire to live up to the 

highest values enshrined in The Declaration of Independence.  USIPC might meet at a series of 

venues, including sacred tribal lands and U.S. retreats such as Camp David.  Although its 

recommendations need not be binding, remedies agreed upon could be transmitted to Congress 

as the basis for legislative action. 

4. Commemoration 

The next step—commemoration—is necessary to ensure that future generations will 

neither forget nor perpetuate the past.  Erection of monuments at sites of Indian genocide126 and 

                                                                                                                                                             
resolve to rectify injustice, but the U.S. recognizes that serious injustices were done to Indians over the course of the creation and 
expansion of the U.S. In enacting a law calling for restitution and reconciliation and offering a sincere apology, your fellow Americans 
have, in a very real sense, renewed their traditional commitment to the ideals of freedom, equality, and justice. The Nation humbly asks for 
your forgiveness. 
124  Persuasion, in contrast to domination, is currency of the realm in the liberal constitutional republic, and the most convertible 
denomination is U.S. See ALEXANDER DE TOCQUEVILLE, DEMOCRACY IN AMERICA 107 (1832) (stating that because in democracies laws 
are reflective of the popular will, those who wish to modify them must “either change the opinion of the nation, or trample upon its 
decision”). 
125 ROBERT A. WILLIAMS, JR., LINKING ARMS TOGETHER: AMERICAN INDIAN TREATY VISIONS OF LAW AND PEACE, 1600–1800, 112 (1997). 
126 The value of memorials to the preservation of history and the attitudinal reform of citizens is inestimable. In 1881, the U.S. set aside 
land to honor soldiers of the 7th Cavalry who fell with Custer at the Battle of the Little Bighorn River in 1878. No mention was made of 
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on the National Mall, naming of public buildings and parks after Indians of historical 

significance, and creation of a wing in the National Museum of the American Indian with 

specific focus on Indian genocide will serve these transformative and deterrent purposes.127  

Posthumous pardons should be granted to Indians executed for resisting genocide.  

Establishment and funding of cultural, historical,128 linguistic, and religious centers129 will 

regenerate sources of tribal cohesion while offering non-Indians the opportunity to adjust their 

perceptions of Indian culture toward understanding and tolerance.  While the object is to unite 

rather than divide peoples, the mythical version of history from which the genocide of Indians 

has been redacted no longer functions as political adhesive.  Memorials can restore the 

gravitational force between disparate groups in the American polity by concretizing the findings 

of AIRC and USIPC and inscribing the unvarnished history of U.S.-Indian relations in the minds 

and hearts of successive generations. 

5. Compensation 

It is impossible to objectively quantify the value of the injuries inflicted upon Indian 

people over history, and morally odious to try. T he harm suffered is inestimable to peoples for 

whom ancestors, land, and culture are spiritually interwoven .  Moreover, compensation cannot 

reach, let alone discharge, the wrongful deaths of ancestors, the denial of the use of tribal lands 

and resources, and the legal assaults on Indian religions, languages, and cultures.  Worse, any 

proposed sum might stoke the perception of greed or suggest that the real motivation for redress is 

vindictive.  Thus, JAI theory would regard any wealth transfer as a symbolic act undertaken in 

further recognition of moral responsibility, rather than a settlement of claims for loss, grief, and 

trauma.  Although endowment of a fund sufficient to allow tribes to repurchase lands and to 

                                                                                                                                                             
the Indian soldiers whose victory checked, if for a short time, the advance of settlers into their lands. However, in 1991, the U.S. renamed 
Custer Battlefield as Little Bighorn Battlefield and hired an Indian as Superintendent, and in November 1999 ground was broken for the 
Little Bighorn Battlefield National Monument. An Indian Memorial will include a “spirit gate” to welcome all the dead which, according 
to its designer, will “symbolize the mutual understanding of the infinite all the dead possess.” Bert Gildart, Two Sides of Little Bighorn, 
MIL. HIST. (June 2001), at 27–28. According to curator Kitty Deernose, “[e]veryone feels more welcome now . . . for the story now 
includes comments from those who won rather than by just those who lost. Ironically, people from all ethnic groups seem to like that.” Id. 
at 25. AIRC should recommend sites where other memorials can be erected. 
127 The National Holocaust Museum might serve as a model for a Genocide Wing of the National Museum of the American Indian. 
Exhibits might include original copies of U.S-Indian treaties along with subsequent histories and specific dates and circumstances of U.S. 
breaches. Histories of tribes, from first contact to dispossession and genocide to the present, could be preserved in rich detail. Names of 
Indians murdered might be inscribed on a national register, and certificates could be issued to descendants of each victim commemorating 
the circumstances of their deaths. 
128 Existing institutions, such as the D’Arcy McNickle Center for American Indian History of the Newberry Library, might discharge this 
function, possibly as a central archive with satellite branches across the U.S. and in consortium with tribal colleges. 
129 As the cost of higher education is the greatest obstacle to Indian students, scholarship grants to attend the thirty-four Indian tribal 
colleges and universities would be appropriate. The American Indian Higher Education Consortium, an organization founded in 1972 to 
support higher Indian education, might be tapped to administer an Indian Educational Trust. See http://www.aihec.org. 
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infuse the social support net for the poorest Indians130 would not be incompatible with JAI, 

money is a relatively unimportant, and potentially even a dispensable, element. 

6. Land Restoration 

One of the most difficult stages in applying JAI theory will be land restoration.  Even if 

preceding stages commit the U.S. and its people in theory to do “justice,” it will prove far more 

difficult in practice to reach an agreement as to what measures must be implemented to yield a 

“just” result, and still more difficult to cobble together legislation implementing agreed-upon 

measures without catalyzing opposition.  For much of the non-Indian majority, land restoration 

represents an existential threat.  Non-Indians are Americans too, and they have nowhere to go if 

transformations in land tenure regimes evict them from their homes. Broaching the subject of 

land restoration with a non-Indian can trigger defensive backlash: as a white businessman huffed, 

“I didn’t persecute anybody at Plymouth Rock . . . This is the 1990’s. We didn’t do anything to 

them, and we don’t owe them anything.”131 

Nonetheless, while it concedes that centuries after the facts of expropriation it is “too late 

now to develop a theory of land law that would throw the whole structure of land title . . . into 

confusion,”132 JAI insists that Indians are entitled to the restoration of their ancestral lands to the 

furthest limits of reason and equity.  A necessary precondition for personal security, the exercise 

of the powers of self-government, and the safe propagation of culture is the possession of a 

physical space upon which to center these forms of human endeavor and from which it is 

possible to exclude others hostile to these activities.  Where Indians have ceded lands in a 

process free from coercion, fraud, or duress, such cessions are to be respected categorically, 

along with the private entitlements of those currently in possession of such lands.  However, 

where Indian lands were seized by force-of-arms or by coercive, duressive, or fraudulent 

dealings, or where the lands in question are sacred to a tribe, JAI requires as a general rule that 

those specific lands be restored to the ownership of the tribes from which they were taken.  Only 

where this would prove so disruptive to the settled expectations of blameless present owners that 

it would threaten social peace133 or otherwise inflict gross injustice would alternative 

arrangements be considered. 

                                                 
130 The amount necessary to sustain such a trust fund is certain to be far less than the $1 trillion or more that could potentially be claimed as 
reparations. A fund endowed with a per capita sum of $10,000 for the nearly 2 million Indians would total $20 billion. Some or all might 
be raised through grants of federal surplus lands and resource rights. Revenue-sharing from sales of leases of natural resource rights on 
former Indian lands, abeyance of taxation on Indian incomes, as well as other negotiated solutions might also be considered as 
compensatory remedies whereby to fund such a trust. 
131 Timothy Egan, Backlash Growing as Indians Make a Stand for Sovereignty, N.Y. TIMES, Mar. 9, 1998, at A1.  
132 Wik v. Queensland, 134 A.L.R. 637 (1996). 
133 Because the prospect of wholesale evacuation of white landowners threatens the social peace, courts have been loathe to order that the 
remedy of ejectment is applicable to redress white encroachment on Indian lands. See Cayuga Indian Nation of New York v. Pataki, 165 
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That restoration of rights in Indian lands will inflict unwarranted hardship on non-Indian 

possessors is, however, not lightly to be presumed.  Even if the U.S. becomes genuinely 

committed to this project of land restoration, no serious person believes that the U.S. is “about to 

divest itself or its non-Indian citizens of large acreage in the name of its own laws.”134 One need 

not ascribe to the critical legal studies premise that “law is politics” to recognize that the 

conceptual boundaries between law and politics break down rather easily before the question of 

Indian land rights.  Moreover, although the fear of many non-Indian possessors of residential real 

estate, family farms, and small businesses is that the assertion of Indian claims to land will 

eventually lead to their ejection and impoverishment,135 this concern need not be justified in 

practice, for JAI unequivocally proscribes the involuntary dispossession of non-Indians, as well 

as the uncompensated takings of their improvements.  Although JAR is unabashedly 

disinterested in the fate of non-Indians now residing upon lands claimed by Indians, JAI regards 

non-Indian interests as morally relevant.136 

Accordingly, JAI insists that the transfer of sovereignty over territory need not disturb 

private land titles: Indian tribes reinvested with powers of public sovereignty over lands now 

settled by non-Indians are free to recognize all of these private titles, and, JAI theory discourages 

the notion that a change in sovereignty is destructive of the system of land titles established by 

the prior sovereign.  Public sovereignty—the ultimate dominion over territory and the power to 

make and enforce laws—is conceptually and practically distinct from private “ownership”—the 

power to make individual decisions as to the use and alienation of land.  As a general rule, JAI 

envisions that land restoration will be undertaken in the least disruptive fashion possible: non-

Indians are encouraged to remain in possession on the sole condition that they agree to live in 

peace with their Indian neighbors under Indian sovereignty. Non-Indian titles would either be left 

totally undisturbed or non-Indians would be entitled to just compensation for the taking of their 

property.137 

                                                                                                                                                             
F.Supp. 2d 266, 357 (N.D.N.Y. 2001) (refusing to order ejectment of non-Indian possessors of land claimed by Cayuga Indians on grounds 
that the “public interest” would not be served by disrupting settled expectations of non-Indian improvers and enforcement would be a 
‘practical impossibility’). 
134  Brief for Petitioner in County of Oneida v. Oneida Indian Nation, 470 U.S. 226 (1985)). 
135 The “new nightmare” that non-Indian possessors of real property experience upon the reawakening of Indian claims to land is 
succinctly described as follows: “At the door of your suburban house a stranger in a business suit appears. He says he is a Native 
American. Your land has been illegally acquired generations ago, and you must relinquish your home. The stranger refers you to his 
lawyer.” James Clifford, Identity in Mashpee, in Carrillo, supra note 329, at 217. 
136 The question of whether title to real property held by states, corporate parties, or absentee owners should be granted the same treatment 
might potentially be answered differently, although it is best left to negotiation. 
137 Responsibility for payment of just compensation to non-Indians should attach to the U.S., the party responsible for the original 
dispossession of Indians.  In addition to compensation for acts of expropriation, non-Indians suffering loss of property interests might be 
granted other measures of relief, including tax remission on income or property situated elsewhere. 
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Furthermore, should non-Indians elect not to accept Indian sovereignty subsequent to the 

program of restoration, JAI proposes that, rather than bring actions in ejectment, tribes grant 

these parties long-term leases on fair market terms,138 thereby granting de facto autonomy to the 

extent compatible with Indian sovereignty. Such lease agreements might incorporate terms 

providing compensation for lost rental earnings and damages for prior trespass and might have 

the effect of terminating all prior claims relating to the leased parcels.139  Still, where restoration 

would clearly inflict gross injustice upon blameless non-Indian possessors, and the land in 

question is not sacred, JAI is prepared to accept in-kind grants from federal landholdings in lieu. 

In sum, recovery of a land mass sufficient to create the material preconditions for the 

preservation of physical security and cultural integrity is crucial, and thus JAI proposes land 

restoration to the furthest limits possible short of imposing injustice on non-Indians.  By 

negotiating a creative strategy for identifying appropriate lands wherein to transfer some 

quantum of sovereignty, and by jointly committing to the preservation of the private property 

rights of non-Indian residents of lands over which sovereignty is transferred, Indian tribes and 

the U.S. can author a restorative program that will prevent or internalize demoralization costs 

and preserve the political and territorial integrity of the U.S. 

7. Legal Reformation 

If land restoration portends challenges, the penultimate step of JAI promises even more.  

JAI, unlike existing theories of justice, specifies a program of legal reformation as the critical 

stage in concretizing other remedies.  Taken together, the legal doctrines of discovery and 

conquest, as incorporated in domestic law, as well as the near-absolute legislative power of 

Congress, constitute an interconnected matrix of legal disability that refers Indian rights to 

liberty, property, and culture to perpetual reinterpretation and suppression by non-Indian 

majorities and hostile judges.140  Accordingly, legal reform, oriented toward the protection of this 

bundle of Indian rights against non-Indian majorities, occupies the apex of the remedial pyramid.  

Practically speaking, the project of legal reformation needed to secure Indians against future 

genocide will require four major commitments: (1) government-to-government negotiations 

                                                 
138 See, e.g., Seneca Nation Settlement Act of 1990, 25 U.S.C. §§1774 et seq. (2000) (creating a framework for negotiation of fair terms 
between Seneca lessors and non-Indian lessees to resolve claims and promote reconciliation). Only the refusal to accept reasonable lease 
terms should trigger the exercise of U.S. powers of eminent domain to condemn properties held by non-Indians. 
139 See, e.g., 25 U.S.C. § 1774b(b) (2000); PAUL BRODEUR, RESTITUTION: THE LAND CLAIMS OF THE MASHPEE, PASSAMAQUODDY, AND 
PENOBSCOT INDIANS OF NEW ENGLAND 106-07 (1985) (noting that the land claims settlement reached between Maine and the 
Passamaquoddy and Penobscot cleared titles and dismissed trespass claims against all private non-Indian owners). 
140 For a discussion of the numerous legal disabilities that plague Indians, see William C. Bradford, Beyond Reparations: An 
American Indian Theory of Justice, 66 OH. ST. L.J. 1001 (2005). 
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toward formal issue-area autonomy,141 (2) passage of federal legislation creating judicially-

enforceable protections for Indian culture—including the hunting of species protected by federal 

legislation or the use of  substances otherwise prohibited by State and federal laws, (3) 

incorporation of international legal principles defensive and promotive of the rights of 

indigenous peoples,142 and (4) Constitutional amendments cabining the power of Congress and 

of the States with regard to Indian tribes.143 

8.  Reconciliation 

The execution of the first seven stages will implicate non-Indian interests, and may well 

compromise the universalist approach to conceiving of, promoting, and protecting rights. JAI 

will therefore invite contestation over its form, pace, and scope. However, if the U.S. 

acknowledges, recognizes responsibility for, and repairs to the extent possible, genocide and the 

effects of that genocide that Indians have suffered over the course of its creation and expansion, 

JAI obligates Indians to find it in their hearts and minds to forgive.  A new regime of peace and 

justice worthy of emulation and export must be rewarded with the most precious gift Indians can 

bestow: forgiveness.  By forgiving the U.S. and its people in a solemn ceremony symbolizing the 

dawn of this new relationship, Indians will finally be allowed to heal, and all Americans will be 

released from the chains of history. 

IV. Conclusion 

It may be naïve to believe that genocide—like smallpox—can ever truly be wiped from 

the face of the Earth.  Yet so high are the stakes that unfavorable odds must not prevent us from 

trying.  The Genocide Convention commits member-states to prevent, or failing prevention, to 

punish those responsible for, genocide, and the ad hoc international criminal tribunals, along 

with the establishment of the International Criminal Court, constitute important steps toward 

honoring this commitment.  However, based on the record of the past half-century, genocide is 

not even in remission.  Cambodia, Bosnia, Rwanda, Congo, Darfur—each calls into question 

whether an episode of genocide is less analogous to the outbreak of a dread disease than to a bus: 

it seems that there is always another one coming down the street. 

Clearly, the commitment to the principle of “Never again!” is incomplete.  Perhaps too 

few perpetrators are brought to justice to enable deterrence, or they are not sufficiently punished, 

                                                 
141 A pragmatic approach that would allow Indians to “recuperate” traditional modalities of governance and assert alternative institutional 
structures more consonant with their cultural imperatives represents an approach to self-determination that demands a lesser quantum of 
independence than statehood while satisfying most tribes. 
142 See, e.g., U.N. Draft United Nations Declaration on the Rights of Indigenous Peoples, (Oct. 28, 1994), 34 I.L.M. 541, 550 
(codifying customary international legal principles which recognize a broad array of rights inhering in indigenous peoples, 
including life, culture, and property, and impose affirmative duties upon states to protect these rights). 
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or those who would commit genocide simply cannot be dissuaded by the spectre of anything we 

might visit upon them in the unlikely event that they should be captured.  Prevention seems to 

have been abandoned in favor of the presumption that genocide is an inevitability, and thus 

nothing about which to get (truly) exercised.   The great and powerful nations have the capacity 

to prevent genocide; genocides are not in short supply; therefore the legal prohibition against 

genocide is either not really law or there is simply no moral imperative at the heart of the law 

that is worth championing. 

The failure to remedy past genocides reinforces the perception, spawned by 

contemporary great power inertia, that mass murder, deportation, enslavement, and ethnocide is, 

has always been, and will therefore always be an inherent, albeit disagreeable, part of the human 

condition.  If this is true, then we can rest assured that, just as we manage to get by without 

admitting or remedying the sins of yesteryear, so someday will we look back on the present day 

without qualms and without remorse, for after all, nothing was terribly, insufferably awry.  We 

will take comfort in the knowledge that there was a cure for neither the common cold nor 

genocide; one could only hope to treat the symptoms.  The occasional Serb or African served up 

for trial was the best we could do.  We need feel no shame.   

Despite its imperfections, the U.S. is an exceptional nation, and the greatest exponent of 

liberty the world has ever known.  The U.S. has done more to prevent genocide and punish its 

perpetrators than any other country.  Still, its moral legitimacy has of late been called into question by 

those critical of its recent intervention in Iraq who accuse the U.S. of attempting to establish global 

hegemony144 and undermine human rights.145 Even if one rejects both charges as without merit—and 

there is good reason to do so—in its current geopolitical posture, the U.S. has drawn upon itself 

increased scrutiny of its own record regarding the promotion and protection of rights.  Accordingly, 

failure to afford the full measure of justice due its indigenous peoples casts a shadow over U.S. foreign 

relations and makes it easier for its many critics to query, “Why do we invade Iraq to kick it out of 

Kuwait and again to depose its dictator but not do justice at home?”  Only four short years after 

September 11th, the moral coherence of the U.S. in the watchful world it so frequently seeks to mould 

is at stake. 

                                                                                                                                                             
143 For a discussion of the specifics of such a constitutional reform proposal, see Bradford, Beyond, supra note 140, at _. 
144 See, e.g., Jay Bookman, Bush’s Real Goal in Iraq, ATLANTA J.-CONST., Sept. 29, 2002, at F1 (noting that critics contend U.S. policy in 
Iraq is “intended to mark the official emergence of the United States as a full-fledged global empire, seizing sole responsibility and 
authority as planetary policeman.”).  
145 See, e.g., Albert R. Hunt, U.S. Can’t Go It Alone, WALL ST. J., Apr. 25, 2002, at A19. One commentator goes so far as to characterize 
the U.S. conduct of the War on Terror as little more than a modernization of 19th-century Indian policies of conquest, murder, and arbitrary 
deprivation of liberty. See Anthony J. Hall, From British Columbia to Kurdistan, Iraq, and the West Bank: Aboriginal Title as an 
Emerging Concept in International Law and Global Geopolitics (unpublished paper presented at Green College, University of British 
Columbia, Feb. 25, 2004). 
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However, a serious commitment to redressing the genocide of American Indians might 

remind contemporary critics of the inherent goodness of the U.S., legitimate its international 

leadership during these most troubled of times, and announce that the most powerful nation in 

history is firmly committed to the defense of the moral truth that genocide is so abominable that 

each and every state is obligated to commit resources and people not merely to its 

criminalization but to its prevention.    Justice as Indigenism, by declaring that the genocide 

undertaken by the U.S. against its original inhabitants demands a comprehensive program that 

remedies all its constituent elements, challenges non-Indians to revisit a dishonorable chapter in 

the history of their own nation.  Yet in so doing, it beckons them not only to look back in time 

but to seize the day and to prove the moral fitness of the U.S. to lead a world desperately in need 

of leadership into an era in which there will be no shortage of utterly malevolent actors to whom 

the lives of whole peoples and nations are far too cheap to be permitted to stand in the path of 

their ambitions.  Our past need not be our prologue.  We can and must do better.  Far too many 

have carried their lives on their fingernails for far too long. 


