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Complaint Reference EN-127872/0076 

We write on behalf of our client Winston Smith (WS) further to Laura Lansiquot-Piper’s letter of 13 

June 2012 and email of 19 June 2012. 

It was explained in the correspondence above that the Parliamentary Health and Service 

Ombudsman (PHSO) has agreed to carry out a review of the way in which it has handled our 

client’s complaint, in accordance with the PHSO’s internal complaints procedure. We understand 

this review will include a review of the decision made. 

You further explained that you will not start this review until you hear from WS following receipt of 

the information he requested pursuant to a recent Freedom of Information Request. Now that this 

information has been received, please accept this letter as notice of our request for a formal 

review of the matter in line with the points set out below. 

1. Winston Smith’ Complaint Background 

(a) In the correspondence WS has received from the PHSO, it was mentioned on a few occasions 

that it was unclear precisely what WS’s complaint was and the background to the matter. My client 

is clear that this has been fully explained several times but for the avoidance of any doubt a 

summary is set out below. 

To protect the innocent I have provide a GMC Expert review of Dr Brodie’s actions:- 

6.1.6. Various bodies and individuals have under certain circumstances a statutory right to access 

personal health information without the consent of the patient. These can include the Care Quality 
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Commission, the Counter Fraud Service and the GMC. The patient’s ex-GP is not identified as 

having such authority. 

6.1.7. Giving due cognisance to all the foregoing guidance, my opinion is that a reasonably 

competent General Practitioner would have considered that since Mr Smith was not registered at 

his/her practice on 09 11 2010, he/she would no longer part of the clinical team involved in the 

provision of care to the patient. 

6.1.8. On this basis, such a practitioner would not have considered it appropriate to access the 

patient’s notes, let alone add information to their permanent health record. 

6.1.9. A reasonably competent General Practitioner would however had considered it appropriate 

to have made a record of the telephone encounter with Dr McLaren and would have made a record 

of the conversation and kept it in a secure place independent of Mr Smith’s medical records. 

6.1.10. If such a practitioner had, as a result of the telephone encounter with Dr McLaren, 

obtained information which was considered relevant to Mr Smith’s wife or daughter, the 

appropriate action would have been to record it in the wife or daughter’s medical records. 

6.1.11. My opinion therefore is that it was inappropriate for Dr Brodie to have accessed Mr Smith’ 

records on 09 11 2010 and entered information therein. 

6.1.12. In my view Dr Brodie ‘s actions were not in accordance with the standard expected of a 

reasonably competent General Practitioner. 

6.1.13. Paragraphs 56 and 57 of the GMC’s Handbook Good Medical Practice 2006 (“GMP) refer: 

56. Probity means being honest and trustworthy, and acting with integrity: this is at the heart of 

medical professionalism 

57. You must make sure that your conduct at all times justifies your patients’ trust in you and the 

public’s trust in the profession 

6.1.14. This was in my opinion a serious fall from expected standards in that entering and adding 

to the patient’s notes in this unauthorised manner could have reflected detrimentally on the 

confidence which the public have in the profession as a whole. 

Cris 3217210/11 The Criminal Investigation going on into Dr Brodies’ and others 

actions:-  

It’s on this basis that Lewisham CID have reopened the allegation you made on the 7th August 

2011. The investigation will focus on the list of actions that you helpfully provided. 

2. PCT and PALS Background 

(a) The NHS South East London (PCT) prior to the 1 April 2011 had a Patient Advice and Liaison 

Service (PALS) Unit separate from the Complaints Team (CT) which assists patients making 

complaints and provides liaison services between patients and health practitioners subject to 

complaints. 

(b) After the 1 April 2011, my client was informed that PALS and the CT were merged with Ms 

McFarlane working as a PALS Officer and Complaints Officer. 

(c) Ms Aitkens Head of Business Support and Integrated Governance became the manager of Ms 

McFarlane. Ms Allette is the administration assistant to Ms McFarlane. 

3. Winston Smith’ Complaint to the PCT 



(a) On the 28 February 2011 WS took the advice from the NHS website regarding GP complaints: 

“If you don’t feel comfortable about raising the matter with your GP or practice manager, you can 

complain to your local primary care trust (PCT)”. 

(d) On the 28 February 2011 WS contacted Ms M Benbow, Head of the Complaints Department of 

the NHS Trust, and advised her of his complaints regarding the matters referred to in section 1 

above (the Complaint). 

(e) On the 28 February 2011 Ms Benbow agreed to “look into these matters” and requested 

express consent from the WS to do so. 

(f) On the 1 March 2011 WS gave Ms M Benbow the details of the Medical Centre and written 

express consent to “investigate this matter”. 

(g) On the 3 March 2011 WS advised Ms M Benbow in writing that his health records had been 

provided to his wife’s solicitor Ms R Collins, without WS’s consent. 

(h) On the 22 March 2011 WS requested from Ms Benbow an update regarding the Complaint 

investigation. 

(i) On the 22 March 2011 WS was advised by Ms M Benbow in writing that she needs his address 

to “continue with the enquiry into concerns you have raised with me”. 

asking whether there was an update on the Complaint. 

(q) On the 19 April 2011 WS in response to his request at paragraph 3(p) received a response 

from Ms M Benbow advising that she is no longer handling the complaint, but had forgotten to 

advise WS of the change. Ms Benbow informed WS that Ms J Mcfarlane of the PALS was now 

responsible. 

(r) On 28 April 2011, Marsha Allette from PALS responded to WS with a copy of a letter from Dr 

Brodie in response to WS’s complaint. In this letter, Dr Brodie apologises for her actions. 

(s) WS then wrote to Marsha Allette on 30 April 2011 and 1 May 2011 to inform PALS that Dr 

Brodie’s letter of apology referred to above was not sufficient to resolve his concerns. Marsha 

Allette provided a response on 4 May 2011 advising that there are three possible options available 

to WS under the NHS Complaints Procedure: 

(i) The PCT could write to Dr Brodie’s practice, requesting a more in depth response to the 

complaint 

(ii) PALS Conciliation Service could assist in resolving the complaint 

PHSO had handled his complaint. A response was sent by the PHSO on 13 June 2012 confirming 

that it will review the matter but only following receipt by WS of the documents requested under 

the Freedom of Information Act. 

4. LEGISLATION AND GUIDANCE 



(a) NHS Constitution 

(i) The NHS Constitution sets out the rights to which patients are entitled. Those most relevant 

here are: 

Complaint and redress 

  The right to have your complaint dealt with efficiently, and properly investigated (emphasis 

added) 

  Know the outcome of any investigation into your complaint 

  Take your complaint to the Parliamentary and Health and Service Ombudsman 

 Respect, consent and confidentiality 

  The right to be treated with dignity and respect, in accordance with your human rights. 

  The right to privacy and confidentiality and to expect the NHS to keep your confidential 

information safe and secure (emphasis added). 

(ii) There has been a failure by the PCT to investigate WS’s complaint properly in accordance with 

the NHS Constitution. Firstly, PALS and the CT simply wrote to Dr Brodie and accepted a letter of 

apology in response to the complaint, rather than carrying out a thorough investigation. 

(iii) Secondly, it was said that PCT offered an “honest-broker” service. Our client did not consent to 

this. Please see further information below. 

(iv) It is clearly set out in the NHS Constitution that patients have the right to “privacy and 

confidentiality” and that information will be “safe and secure”. This principle has been severely 

eroded in WS’s case. Not only was the information disclosed without his consent, in breach of the 

Data Protection Act 1998 but it was used, with the full knowledge of Dr Brodie, in family 

proceedings against WS to his detriment. 

(v) The NHS Constitution specifically sets out that a patient has the right to be treated with dignity 

and respect and in accordance with their human rights. This principle has been breached. The 

disclosure of WS’s personal and sensitive information is in conflict with WS’s right to respect for 

private life in Art 8 ECHR. 

(b) The National Health Service (Complaints) Regulations 2004 (as amended by the National 

Health Service (Complaints) Amendment Regulations 2006) 

(i) The National Health Service (Complaints) Regulations 2004 (as amended) sets out the basis 

upon which an NHS body is to resolve a complaint. The relevant provisions are as follows: 

Investigation 

12.—(1) The complaints manager must investigate the complaint to the extent necessary and in 

the manner which appears to him most appropriate to resolve it speedily and efficiently. 

13.—(1) The complaints manager must prepare a written response to the complaint which 

summarises the nature and substance of the complaint, describes the investigation under 

regulation 12 and summarises its conclusions. 



(ii) WS’s complaint was not dealt with in accordance with Regulation 12 of the 2004 Regulations 

which requires an investigation “to the extent necessary”. PALS and the CT failed to investigate 

the complaint fully (as set out above, details were simply sent to Dr Brodie and her letter of 

apology was accepted without any further redress). 

(iii) Regulation 13 was not adhered to. The written response received by WS did not describe the 

investigation carried out nor did it adequately summarise the conclusions. Marsha Allette’s letter of 

28 April 2011 simply advises that she is “pleased to enclose the letter that [she] has now received 

from Dr Catriona Brodie” and that she hopes that WS “will find this reply helpful in addressing” 

WS’s concerns. 

(c) The Local Authority Social Services and National Health Service Complaints (England) 

Regulations 2009 

(i) This stipulates that consent is required by a complainant when dealing with a complaint 

involving a PCT. It appears from our client that Ms Benbow made a unilateral decision to make 

WS’s complaint an “honest broker” liaison matter as referred to above. 

(ii) There is also evidence of significant delay in getting paperwork across to the PHSO. Sani 

Ahmed had to chase for papers on 7 March 2012. This continues throughout March. 

(d) NHS Code of Practice- the Good Practice Guidelines for GP Electronic Patient Records 

(i) The PCT has a responsibility to ensure that personal data is protected under its NHS Code of 

Practice- the Good Practice Guidelines for GP Electronic Patient Records. 

(ii) The provisions most relevant to this matter are 4.2.1, 4.2.2 and 4.2.4 which deal with the 

common law duty of confidence, offences under the Computer Misuse Act 1990 where systems are 

used other than by authorised individuals and the Data Protection Act 1998 governing the 

processing of data. Therehas been a failure by the PCT to consider these guidelines within the 

context of the Complaint. 

(e) Lewisham Primary Care Trust Community Health Services, Policies, Procedures & Guidelines 

(i) This states that local resolution is to resolve problems as soon as possible and effectively. It 

appears from the information provided by the PSHO further to WS’s Freedom of Information 

Request that the process was unnecessarily drawn out. 

(ii) In addition, the guidelines state that the investigating manager “will produce a written report 

and draft response in ‘plain English’ 

on behalf of the Chief Executive which should always contain the following points: 

> A formal apology 

> Ensure all issues of the complaint have been addressed 

> Where appropriate, an explanation of what went wrong and an outline of the action that has 

been taken to try to prevent future occurrences of the same problem 

(iii) There is no evidence of this from the documentation disclosed by the PHSO. 



(f) London Primary Care Complaints Consortium- making experiences count. 

(i) At paragraph 2.1.14 Complaints to PCT, it states that “Complainants can take their concerns to 

the PCT. In such cases the PCT will encourage people to address their issues directly to the 

practice. If complainants are adamant that they want action to be taken by the PCT, the PCT will 

consider whether there are serious issues such as patient safety that warrant an external 

investigation or whether they will ask the practice to look into the situation and then report to the 

PCT complaints manager” 

(ii) The PCT did not consider this, despite my client’s request for further action. 

5. PHSO Investigation 

(a) Section 11 of the Health Service Commissioners Act 1993 provides the PHSO with powers of 

investigation which include “he may obtain information from such persons and in such manner, 

and make such inquiries, as he thinks fit” 

(b) Section 12 of the Act goes further and states that the PHSO shall have: 

“the same powers as the Court in respect of— . 

(a)the attendance and examination of witnesses (including the administration of oaths and 

affirmations and the examination of witnesses abroad), and . 

(b)the production of documents.” 

(c) The letter of 20 April 2012 from the PHSO makes a conclusion that the appropriate body to 

consider the disclosure of WS’s medical records without his consent is the ICO. Whilst this may be 

the case for one particular aspect of the matter, there is no further consideration of the conduct of 

the PCT in dealing with WS’s complaint in accordance with the Health Service Act 1993. 

(d) Further, the PHSO should have identified the breaches noted in section 4 above and acted 

accordingly. 

(e) It appears from the PHSO Assessment Form Reference 127872 that WS’s complaint was also 

declined due to there being other dispute resolution forums available. However, in the same 

section of the Assessment Form, it states that the PHSO “does not know the exact details of the 

actions Mr Smith has brought”. As this is the case, the PHSO cannot properly decline the 

Complaint on the basis of there being available to WS other dispute resolution mechanisms if the 

PHSO does not know what these are. 

(f) CONCLUSION 

We are concerned that: 

(a) No action was taken against the New Cross Practice by the PCT 

(b) The PCT failed to follow procedures and legislation 

(c) The PHSO failed to address these issues in its conclusion of its review of the Complaint. 



(d) The PHSO failed to show adequate and thorough care in undertaking the investigation. 

Therefore we request that this matter is reviewed and that the PHSO review its decision to take no 

further action within its powers and responsibilities. 

Addendum 

We write further to our letter sent to you by email on 3 August 2012. 

We are aware that you are processing our client’s complaint in accordance with your internal 

complaints procedure and that a review officer will be allocated accordingly. 

In the interim, we have some additional information that we wish you to consider in conjunction 

with our client’s original complaint. 

We refer to NHS South East London PCT (the PCT) Cluster Assessment Report (2011-2012) 5T7A. 

A copy can be found 

athttps://www.igt.connectingforhealth.nhs.uk/AssessmentReportCriteria.aspx?tk=4113552302688

92&lnv=3&cb=4743d39c-b8b2-4e8a-814d-806420b55e11&sViewOrgId=41499&sDesc=5T7 

As you will see, the overall score for the Trust is unsatisfactory at only 33%. It has not achieved 

Attainment Level 2 or above on all requirements. What is particularly alarming but pertinent to my 

client’s complaint is the section relating to Confidentiality and Data Protection Assurance. 

The Attainment Levels relevant to this matter are set out in the Confidentiality and Data Protection 

Assurance section. These are as follows: 

1. Staff are provided with clear guidance on keeping personal information secure and on 

respecting the confidentiality of service users 

2. Personal information is only used in ways that do not directly contribute to the delivery of care 

services where there is a lawful basis to do so and objections to the disclosure of confidential 

personal information are appropriately respected 

3. Individuals are informed about the proposed uses of their personal information. 

4. There are appropriate procedures for recognising and responding to individuals’ requests for 

access to their personal data 

5. There are appropriate confidentiality audit procedures to monitor access to confidential personal 

information 

6. Where required, protocols governing the routine sharing of personal information have been 

agreed with other organisations 

7. All new processes, services, information systems, and other relevant information assets are 

developed and implemented in a secure and structured manner, and comply with IG security 

accreditation, information quality and confidentiality and data protection requirements 
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What this report shows is that the PCT has only gone so far as to obtaining documented guidance 

for staff on keeping personal information secure and on respecting the confidentiality of service 

users but has failed to (i) make this available at appropriate points in the organisation and inform 

all staff members about it and the need for compliance and (ii) monitor staff compliance with the 

guidance. These are fundamental failures. 

The key point arising from this report is that there are consistent and persistent failures within the 

PCT in the area of confidentiality and data protection and that the PCT has a history of this. This is 

directly related to my client’s complaint and is clear evidence in support of his concerns. 

With this in mind, we ask that you review and consider the contents of this report when carrying 

out your review. 

PHSO Response 
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