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THE JUDICIAL FUNCTIONS OF THE SULTAN IN CIVIL CASES 
ACCORDING TO THE MALIKIS UP TO THE SIXTH/TWELFTH 

CENTURY* 

HIROYUKI YANAGIHASHI 

Tohoku University 

Abstract 

In the earliest Maliki texts, civil cases in which the sultan plays a role can be 
divided into four groups: (i) those in which the sultan plays an instrumental role to 
help in claiming a right that is substantively endorsed by the fiqh; (ii) those in 
which the sultan is called upon to adjudicate for a practical reason; (iii) those in 
which the sultan adopts a solution required by equity; and (iv) those which fall 
under the sultan's exclusive jurisdiction Whereas the earliest Malikis held that the 
sultan's judgment can be reversed by the qadi only if it is manifestly corrupt, later 
Malikis introduced the notion of delegation of judicial power and the idea that a 
mujtahid, a qadi or a mufti has a general right to redress an erroneous judgment 

Introduction 

MUSLIM JURISTS (fuqaht', sg faqlh) made few attempts to articulate 
the judicial powers of the sultan With the exception of the Milikis, 
Sunni legal texts do not devote any attention to the mazalim courts 1 
The earliest Malikis, such as Milik b Anas (d 179/795), Ibn al-Qasim 
(d 191/806) and Sahnfin (d 240/854), treat the sultdn's administrative 
and judicial functions only in a sporadic manner It was not until the 
Sh5fi'i jurist, al-Mawardi (d 450/1058) wrote al-Ahkdm al-sultdniyya 
that the mazalim courts headed by the caliph or the sultan were treated 
in a theoretical and systematic manner 

The lack of attention by Muslim jurists to the judicial functions of 
the sultan can be explained by their conviction thatfiqh is the unique 
law to be applied to Muslims and that cases involving Muslims fall 
under the jurisdiction of the qadi, who, as afaqlh, is expected to judge 
in strict accordance withfiqh, whether by himself or assisted by muftis 

This is not to say that the earliest Malikis, or Muslim jurists in 

general, were always satisfied with positive rules of fiqh There are 

* I wish to express my special thanks to the Executive Editors of Islamic Law 
and Society for their helpful comments on draft versions of this essay 

1 Emile Tyan, "Judicial Organisation," in Law in the Middle East, ed Majid 
Khadduri and Herbert B Liebesny (Washington D C: The Middle East Institute, 
1955), 268; J0rgen S Nielsen, "Mazalim," in El2 
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cases in which they attempted to circumvent the strict application of 
rules which they regarded as rigid or even contrary to justice Consider 
the following case posed to Ibn al-Qasim 

A virgin appointed an agent to pursue a lawsuit to claim a share in a 
house for her and her co-heirs When the agent won the lawsuit, she 
gifted a part of her share in the house to the agent She later canceled 
the gift 2 

Ibn al-Qasim responded that she may cancel the gift but she must pay 
wages to the agent from her share, in view of juristic preference 
(istihsdn) Commenting on this case, Ibn Rushd (d 520/1126) opined 
that according to analogical reasoning (qiyds) the agency is null and 
void because the girl does not possess legal capacity, in light of juristic 
preference, however, wages should be paid to the agent as a reward for 
his activity in the court 3 

Maliki and Hanafi texts cite examples of jurists who took recourse 
to legal techniques such as juristic preference and alleviation (takhfif)4 
to circumvent the strict application of afiqh rule In other cases, how- 
ever, the Malikis hesitate to adopt a solution that is not based directly 
on an existingfiqh rule or derived therefrom through analogical reason- 
ing or other subsidiary legal techniques It is in this connection that the 
earliest Miliki jurists of the second/eighth and third/ninth centuries refer 
to the sultan When a qadi is bound by the strict application offiqh so 
that he cannot resolve a case in such a manner as to satisfy his sense of 
justice, the Malikis sometimes assign special roles to the sultan, in his 
capacity as a judge or otherwise The earliest Maliki jurists therefore 
are not interested in the sultan qua sultdn they integrate him into the 
fiqh system only insofar as he can contribute to a better application of 
thefiqh 

Although the Malikis acknowledge that the sultdn is, in general, 
invested with judicial power,5 the great majority of legal cases treated 

2 Muhammad al-'Utbi al-Qurtubi, al-Mustakhraja min al-asmi'a al-ma'rufa 
bi'l-'Utbiyya, vol 8, 198-99, in Abfi al-Walid b Rushd al-Jadd, al-Baydn wa'l- 
tahsll wa'l-sharh wa'l-tawjlh wa'l-ta'lll fi masa'il al-Mustakhraja, 18 vols, ed 
Muhammad Hajji (lst ed, Beirut: Dar al-Gharb al-Islami, 1404-06/1984-86) 

3 Ibn Rushd, Baydn, vol 8, 200 This Ibn Rushd is the grandfather of the fa- 
mous philosopher Ibn Rushd (Averroes) I call the grandfather "Ibn Rushd," and the 
grandson "Ibn Rushd al-Hafid " 

4 See, for example, Sahnun b Sa'id, al-Mudawwana al-kubrd, 6 vols (Cairo: 
Dar Sadir, 1323/1905), vol 2, 159; 'Utbi, Mustakhraja, vol 7, 111; Ibn Rushd, 
Bayan, vol 7, 73, 284, 455-56; vol 9, 97; vol 12, 40; Abi al-Walid b Rushd al- 
Hafid, Biddyat al-mujtahid wa-nihdyat al-muqtasid, 2 vols (7th ed , Beirut: Dar al- 
Ma'rifa, 1405/1985), vol 2, 247 

5 Ibn Rushd, Baydn, vol 6, 26 
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in their works fall under the jurisdiction of the qadi, and the sultan's 
function is generally confined to that of an executive in the qadi's court 
The special roles assigned by the Malikis to the sultan within thefiqh 
system therefore raise two questions regarding his power First, what 
roles are assigned to the sultan and under what conditions? Second, 
what law is applied in cases referred to the sultan in his capacity as a 
judge? Al-Mawardi, who sought to regulate the activities of the 
mazalim court, succinctly treated its adjudicatory function in dealing 
with civil cases After enumerating nine of ten jurisdictions attributed to 
the mazalim court, he states that its tenth function is "to arbitrate suits 
between litigants and to judge between them The mazalim court should 
not then ignore what justice demands and is permitted to judge only by 
that on which subordinate judges (hukkdm) or qadis base their deci- 
sion "6 As is well-known, al-Mawardi invested the mazdlim court with 
special powers mainly in the field of procedure 7 In the field of sub- 
stantive law, al-Mawardi affirmed that the mazalim court must abide 
strictly by the rules offiqh Is the same true of the Malikis, or is the law 
applied by the sultan different from thefiqh? 

I will try to answer these questions by examining cases in which the 
sultan plays a role Then I will examine the position of the sultan in the 
fiqh judicial system and the theory of judicial review of a sultan's judg- 
ment The historical record indicates that the sultan acted as a judge in 
specific types of cases 8 Contemporary scholars, however, have de- 
voted little attention to the position of the sultan and the mechanism of 
judicial review I will attempt to trace the historical development of 
Maliki doctrine on these points First, however, let us consider the 
definition of the term "sultan" 

I The definition of "sultan" according to the earliest Mdlik jurists 

Malik b Anas was consulted about a case in which a man swore an 
oath that if he brought an action before a sultan, his wife would be 
divorced Subsequently, he brought an action before the commander of 
the guard (sahib al-haras) Malik responded that the commander of the 

6 Abu al-Hasan 'Ali b Muhammad al-Mawardi, al-Ahkdm al-sultaniyya wa'l- 
wiliydt al-dlniyya (Beirut: Dar al-Kutub al-'Ilmiyya, n d ), 104; idem, Les Statuts 
gouvernementaux ou regles de droit public et administratif, trans and annot by E 
Fagnan (repr, Alger: Office des Publications Universitaires, 1984), 172 

Nielsen, "Maztlim"; H F Amedroz, "The Mazalim Jurisdiction in the Ah- 
kam Sultaniyya of Mawardi," Journal of the Royal Asiatic Society, (1911), 641-47 

8 Noel J Coulson, A History of Islamic Law (Edinburgh: Edinburgh University 
Press, 1964), 122 
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guard is not a sultan Commenting on this case, Ibn Rushd defined the 
term sultan as "a general appellation referring to anyone who can issue 
a judgment or a decision (al-qadda' wa-l-hukm) to settle disputes be- 
tween people", he adds that guards are not judges (hukkam, sg hakim), 
but assistants to the sultan 9 It follows from Ibn Rushd's comment that 
the term sultan refers to those who are invested with judicial power, 
including the qadi Commenting on a qadi's judgment, Ibn al-Qasim 
said, "When a sultan has exercised ijtihad ,"10 which suggests that 
he regarded the qadi as a sultdn In other cases, however, the qadi is 
distinguished from the sultan For example, Ibn al-Majishfin (d 
212/827) stated "While a qad i resides [in the place in which he was 
appointed], he cannot make the sultan adjudicate in his place "1I Ibn al- 
'Attar (d 399/1008) talks about the guardianship in marriage of a 
daniyya (a woman who has been manumitted or converted to Islam) in 
a place where "there is neither a sultan nor a qadi "12 In these ex- 
amples, the term "sultan" refers to an executive official distinct from 
the qadi, although the sultan, too, is invested with judicial power More- 
over, these texts draw no clear distinction between the executive and 
judicial powers of the sultan For this reason, I translate the term 
"sultan" as "an authority " 

Maliki jurists usually do not indicate whether they are using the term 
"sultan" broadly (inclusive of the qadi) or narrowly (exclusive of the 
qadi) In my view, the earliest Maliki jurists almost invariably use the 
term sultan in its narrow sense The fact that the Malikis do not ex- 
pressly indicate to whose court a case is referred suggests that the case 
is understood as falling under the jurisdiction of the qadi Conversely, 
the fact that the Malikis assign a case to the sultan suggests that they 
deem it inappropriate to assign it to the qadi 

It is difficult to define the term "sultan" because it can refer both to a 
chief officer and to an authorized authority For example, we read, "If a 
sultan finds someone who has committed a crime subject to a hadd- 
punishment, he should approach his superior officer (alladhi huwa 
fawqah) " Elsewhere, the term "the highest sultan" (al-sultdn al-a'la) 
refers to a chief officer such as the amir of Egypt 13 In the earliest 

9 Ibn Rushd, Baydn, vol 6, 26 
10 'Utbi, Mustakhraja, vol 10, 338 
11 Abu al-Walid Hisham b 'Abd Allah b Hisham al-Azdi, Mufid al-hukkdm fi- 

md ya'ridu lahum min nawdzil al-ahkam, ms Paris, Bibliotheque Nationale, Arabe 
1074, fol 7b 

12 Abu al-Mutarrif 'Abd al-Rahman b Qasim al-Sha'bi al-Maliqi, al-Ahkdm, 
ed al-Sadiq al-Halawi (1st ed, Beirut: Dar al-Gharb al-Islami, 1992), 368 

13 Sahnfin, Mudawwana, vol 5, 148 
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Maliki texts, the term "sultan" does not refer explicitly to an authorized 

authority, although in some instances the imam or the wall (governor) 
is identified with the sultan 14 Equally difficult is the term "imam" In 
several cases analyzed below, the term probably signifies a chief 
officer of a town, for we encounter the term "imam of the town" (irmam 
al-balad, imam baladih, imam dhalika al-balad) in three instances, in 
two of which his function is identical to that of a governor 15 

II Analysis of cases 

The earliest Malikis refer four types of cases to the sultan (A) cases in 
which the sultan plays an instrumental role, helping one of the litigants 
to support a claim that is substantively endorsed by thefiqh, (B) cases 
in which the sultan is called upon to decide on a dispute for a practical 
reason, (C) cases in which the sultan safeguards a right for which no 
protection is prescribed in the law, but which deserves protection in 
view of equity, and (D) cases which fall under the sultan's exclusive 
jurisdiction 

A Cases in which the sultan plays an instrumental role, helping one of 
the litigants to support a claim that is substantively endorsed by thefiqh 

In their legal works, the main concern of the earliest Maliki jurists is to 
give believers religio-legal instructions and/or to provide the qadi with 
the judicial norm to be followed in a particular case The earliest jurists 
devote their attention to how the qdli's judgment should be defined, not 
to its execution For this reason, the jurists seldom refer to legal proce- 
dures that fall outside the qadi's jurisdiction, rarely, for example, do 
they mention the execution of a qadi's judgment, for this power is 
vested in the sultan 

In some cases, however, a legal right that is substantively endorsed 
by thefiqh cannot be claimed in the qadi's court, whether for a practical 
or technical reason The early Malikis sometimes create a remedy for 
such cases by allowing a litigant to take recourse to the sultan in his 
role as an executive Consider the following case 

14 For the imam, see, 'Utbi, Mustakhraja, vol 6, 386; vol 9, 78-79; vol 10, 
535-36; vol 11, 339; vol 12, 84-85; Sahnun, Mudawwana, vol 4, 502 Compare 
Sahnun, Mudawwana, vol 4, 317-18 with 'Utbi, Mustakhraja, vol 8, 304-05 On 
the wall, see 'Utbi, Mustakhraja, vol 9, 63; vol 10, 535 

15 Sahnun, Mudawwana, vol 4, 502-03; 'Utbi, Mustakhraja, vol 8, 191-92; 
vol 9, 79 
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A man sold a slave, stipulating a delayed payment Before paying the 
sale-price, however, the purchaser was declared insolvent and the 
general creditors requested insolvency proceedings 16 

Thefiqh rule stipulates that a vendor who finds a specific object that he 
sold in the hands of its purchaser may take it back in the event of 

insolvency, however, if the purchaser dies before the vendor has 
recovered the object, the vendor is treated as one of the general creditors 
and his credit is recovered out of the estate of the purchaser 17 To 
circumvent this outcome, Malik held that the vendor may ask the sultan 
to take possession of the slave until such time as a qadi may determine 
who is entitled to it, thereby protecting the vendor's right to the slave 
and preserving the possibility of his recovering the object even if the 

purchaser dies before such recovery 18 The same procedure can be 

applied to a gift 
After having made a gift, a person refused to deliver it to the recipient 
If the latter has asked the sultdn to take possession of the object, he can 
acquire its ownership by establishing, before a qadi, that the gift was 
made as he maintains, even if the donor dies before the qadi issues a 
judgment 19 

According to the Malikis, a gift, in principle, may not be cancelled, but 
if the donor dies before the recipient has received his gift, the latter has 

nothing 20 The Malikis provide a remedy by allowing the recipient to 
take recourse to the sultan 

In the next two cases, the sultdn is expected to attest to a fact on the 
basis of which the plaintiff demands cancellation of a hire First case 

A man in one town employed a camel driver with his camel to transport 
foodstuffs from a second town to a third The employer told the camel 
driver to pick up the foodstuffs from his agent in the second town As 
the camel driver could not find the agent, he returned to the employer 21 

In Malik's view, the camel driver must return to the second town to 

transport the foodstuffs to the third town (the destination of the food 

16 Sahnin, Mudawwana, vol 6, 86 
17 Ibid, vol 5, 237; 'Abd al-'Affar Ibrahim Salih, al-lflas fi al-sharl'a al- 

islamiyya (Cairo: Matba'at al-Sa'ada, 1400/1980), 166 
18 Sahnfn, Mudawwana, vol 6, 86 
19 Ibid 
20 Malik b Anas, al-Muwatta', ed Faruq Sa'd (3rd ed, Beirut: Dar al-Afaq al- 

Jadida, 1403/1983), 645; Malik, trans by Aisha Abdurrahman Bewley, al-Mu- 
watta of Imam Malik ibn Anas (London and New York: Kegan Paul International, 
1989), 311 

21 'Utbi, Mustakhraja, vol 9, 78-79 
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stuffs)-unless he approaches the imcm of the second town to testify to 
the fact that he could not find the agent 22 This case is also cited in al- 
Mudawwana, where the term "imaim" is replaced by "sultan "23 Second 
case 

Sailors employed to transport a quantity of wheat were attacked by 
robbers who stole the wheat 24 

Ibn al-Qasim held that if the sailors ask the sultan to investigate the 
matter, the contract for the transport of wheat is regarded as canceled, 
retrospectively, from the moment at which they were attacked by the 
robbers But if they fail to approach the governor (wali), they are 

obliged to transport the stipulated quantity of wheat from the place 
where they encountered the robbers 25 In this example, the term "walr' 

clearly is synonymous with the term "sultan " Although Ibn al-Qasim 
does not expressly say so, it seems that the sulttn, having made 

investigation, must testify to the alleged attack, as in the previous case 
In these two cases we are dealing with a specific conception of hire, 

or more precisely, locatio conductio (ijdra) Islamic rules governing hire 
are based on two principles First, hire is defined as an onerous 
contract by which the usus (manfa'a)26 is transferred to the lessee in 
return for his payment of a wage or a rent Second, because hire is a 

binding (Idzim) contract, the usus (predetermined in time or otherwise) 
and its counterpart are considered to be legally transferred to the lessee 
and to the lessor, respectively, with the result that each party is 

obligated to transfer that which he owes to the other It follows from the 
second principle that in a contract of employment for transport (a type 
of hire), the employer's inability to supply the camel driver with the 

foodstuffs, as stipulated, or the loss of the transported object, does not 
result in cancellation of the contract, for it is not the transported object 
but the services of the employee that are the object of the contract This 
notion was explained by 'Abd al-Wahhab b Nasr (d 421 or 422/1030 
or 1031), as follows "The manifest rule of our school is that the object 
to which the usus is destined is not specified in the contract of hire If it 
is specified, its sale or extinction does not affect the hire, as it is but an 

22 Ibid, vol 9, 79 
23 Sahnin, Mudawwana, vol 4, 502 
24 'Utbi, Mustakhraja, vol 9, 63 
25 Ibid, vol 9, 63-64 
26 I translate manfa'a as "usus," following 'All al-Khafif, according to whom 

the term manfa'a refers only to profit drawn through temporary use (isti'mdl) of an 
object See 'All al-Khafif, "al-Manafi'," Majallat al-Qdnun wa'l-lqtisdd, xx (1950), 
97-98 
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attribute (wasf) of hire "27 As the usus, that is, the services of the camel 
driver or the sailors, legally belongs to the employer, the latter, by 
supplying the employee with the same quantity of object as was stipu- 
lated in the contract of transport, can oblige him to transport it 

In the first case, a fault on the part of the employer made fulfilment 
of the contract impossible, whereas in the second case, robbers made 
continuation of the contract of transport substantially impossible In 
such circumstances, the earliest Malikis concluded that the employee 
may cancel the contract,28 taking into consideration the difficulty of 
proving these circumstances, the jurists allow the employee to turn to 
the sultdn for investigation This solution aims at modifying the strict 
rule of evidence In the cases under consideration, thefiqh presumption 
operates in favor of the employer, who may insist on the continuation 
of the contract because the contract of hire is, in principle, binding, the 
burden of proof lies on the employee, who must invoke special circum- 
stances, that is, fault on the part of the employer or the impossibility of 
continuing the contract due to the robbers 29 By assigning to the sultan 
the task of establishing these circumstances, the Malikis lighten the 
burden of proof on the employee 

To this point the role of the sultan has been confined to helping to 
claim a right substantively endorsed by thefiqh In the following case, 
the Malikis lighten the burden falling on a plaintiff in strict accordance 
with afiqh procedural rule 

A person appointed an agent to search for his fugitive slave The agent 
subsequently found the slave in the possession of a stranger who had 
purchased him To bring a legal action against this stranger for return 
of the slave, it would be necessary for the agent to prove that he had 
been entrusted with the search for the slave and with the pursuit of a 
lawsuit, and that this was the specific slave for which he was engaged 
to search 30 

Strictly speaking, the agent must establish, in a qadi court, that the 
principal has not relinquished ownership of the slave Some Malikis, 

27 Ibn Rushd al-Hafid, Biddya, vol 2, 230; For further examples, see Sahnun, 
Mudawwana, vol 4, 497; Hiroyuki Yanagihashi, "La Resiliation et l'estimation 
du loyer dans le contrat de location chez les auteurs malekites," Orient (Tokyo), 
xxvi (1990), 53-54 

28 Muhammad b Ahmad Mayyarat al-Fasi, Sharh Mayydrat al-Fdsl 'ald 
Tuhfat al-hukkdm, 2 vols (Beirut: Dar al-Fikr, n d ), vol 2, 99; Muhammad b 
'Abd Allah al-Khurashi, al-Khurashi 'aid Mukhtasar Sidi Khalil, 8 vols (Beirut: 
Dar Sadir, n d ), vol 7, 30 

29 Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press, 
1964), 190-92 

30 'Utbi, Mustakhraja, vol 8, 191 

48 



THE JUDICIAL FUNCTIONS OF THE SULTAN 

however, allow the agent to approach the sultan If the principal/owner 
is nearby, the sultan should summon him and have him swear that he 
neither sold nor gifted the slave If the principal is in a remote place, the 
sultan can ask the imam of that place to send him a letter in which the 
principal swears to this effect It is then possible for the agent to pursue 
the case, it having been established that the slave belongs to the 
principal and that the latter is not known to have sold or gifted it 31 The 
oath that the sultan makes the principal swear constitutes the pre- 
condition under which the agent can pursue the case, while the proof on 
the basis of which the agent seeks to obtain the judgment in favor of the 
principal must be made in a qadi court The underlying consideration 
here appears to be that one may be less careful in establishing the 
validity of a lawsuit than in establishing a fact on the basis of which a 
claim is supported This consideration applies also in the next case 

A person appointed an agent to recover a sum of money owed to him 
by a debtor who was in another town When the agent established that 
the alleged debt existed, the debtor claimed that he had already paid it 
directly to the creditor, and he asked the sultan to make the creditor 
swear that he had not been paid This plea was rejected The debtor 
must pay the sum of money immediately 32 

Here, the authenticity of the debtor's defense directly affects the judg- 
ment In such a case, the defendant must support his assertion in a qadi 
court 

B The sultan is sometimes called upon to decide a case for a practical 
reason 

As noted, the sul.tan is in general invested with judicial power Though 
a judicial case should as a rule fall under the q.adi's jurisdiction, the 
sultan is sometimes called upon to decide a case for a practical reason 
Consider the following example 

A man who bought an object in one town discovered a defect ('ayb) in 
it when he arrived in another town But the cost of returning to the town 
in which he bought it is too expensive 33 

The fiqh rule stipulates that the purchaser must bring the action before 
the qadi of the town in which he bought the object, for that is where the 
defendant is located 34 Indeed, if the purchaser brings the action before 

31 Ibid, vol 8, 191-92 
32 Ibid,vol 8,231 
33 Azdi, Mufid, fol 109b 
34 Ibn 'Acim al-Maliki al-Gharnati, trans L6on Bercher, al-'Acimiyya ou 
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the qadi of the town in which the vendor is located, he may be able to 
cancel the sale and recover the entire amount of the price-sale But it 
may be inconvenient or prohibitively expensive for the purchaser to 
bring the action before that qadi In view of this consideration, Ibn al- 
Majishun (d 212/827) held that the purchaser may bring an action 
before the sultan of the town in which he discovered the defect Having 
heard the testimony proffered by the purchaser, the sultan must sell the 
object at auction at the demand of the purchaser, enabling him to regain 
at least part of the sale-price, and issue a judgment ordering the vendor 
to pay the purchaser the difference between the original price and the 
sum that the purchaser recovered at the auction 35 By allowing the 
purchaser to sell the object at the auction operated by the sultan, the 
Malikis sought to give the purchaser a more practical solution, even if, 
in practice, it is difficult for him to recover the difference This solution 
suggests that one of the merits of the sultan's justice lies in its flexibility 
and practicality Al-Azdi (d 606/1209) writes "Most people deem a 
lawsuit in a qadi court to be burdensome (akthar al-nds yastathqiluna 
al-khusima 'inda al-qu.ddt) "36 

In the next case, the practical nature of the sultan's justice is com- 
bined with the rule that the sultan can deal with a case in which it is 
sufficient for the plaintiff to establish a certain fact to claim his right, 
without obtaining the judgment of a qadi 

The purchaser of a slave discovers a defect ('ayb) which is of such a 
nature that it cannot have occurred after the sale But the vendor is 
absent 37 

Ibn al-Qasim held that if the purchaser can establish before a sultan 
that he bought the slave by "a warranty of Islam and a sale of Islam" 
('uhdat al-isldm wa-bay' al-isldm), he can ask the sultan (or the 
"imam", in al-Mustakhraja) to sell the slave at auction to recover the 
sale-price if the vendor is in a remote place 38 Two considerations 
appear to have led to the assigning of this case to the sultan First, if 
any physical or legal change takes place in the object, it renders 
inoperative the option of defect (khiydr al-'ayb), and the purchaser can 

Tuhfat al-hukkdm fi nukat al-'uqoud wa'l-ahkim (Alger: Institut d'Etudes 
Orientales, 1958), 5 

35 Azdi, Mufid, fol 109b The purchaser may sell the object without the autho- 
rization of the sultan; in that case, however, he cannot compel the vendor to pay 
the difference Ibn Rushd, al-Muqaddimdt al-mumahhaddt, ed Sa'id Ahmad A'rab, 
3 vols (Beirut: Dar al-Gharb al-Islami, 1408/1988), vol 2, 109-10 

36 Azdi, Mufid, fol 106a 
37 Sahnin, Mudawwana, vol 4, 317; 'Utbi, Mustakhraja, vol 8, 304 
38 Sahnun, Mudawwana, vol 4, 317-18 
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do nothing more than demand a reduction of the price proportional to 
the magnitude of the defect 39 Accordingly, the purchaser must cancel 
the sale as soon as possible in order to return the slave and recover the 
sale-price That Ibn al-Qasim refers only to the contingency in which 
the vendor is in a remote place suggests that if the vendor is nearby and 
no fear exists that the object will suffer any change before the vendor 
presents himself, this case should be brought before a qadi, who must 
summon the vendor This procedure entails no harm for the purchaser 
because it will not be long before the vendor appears, conversely, the 
assigning of this case to a qadi when the vendor is not nearby places a 
burden on the purchaser because, in a dispute over a specific object, a 
litigation involving an absentee defendant is not favored in a qddl court 
unless the defendant is in an extremely remote place 40 Second, this sale 
was concluded by "a warranty of Islam and a sale of Islam," that is, 
the vendor is, by definition, responsible for warranty against defect and 
default in ownership (darak), even if no clause to this effect was stipu- 
lated 41 Opinions differ as to whether or not a purchaser can unilateral- 
ly cancel an ordinary sale if it is established that a defect existed in the 
object at the moment of the sale But "a warranty of Islam and a sale of 
Islam" implies that the purchaser automatically has the right to cancel 
the sale by virtue of the mere existence of a defect in the object, he need 
not obtain the judgment of a qadi declaring the cancellation of the sale 
In other words, to cancel the sale, it is sufficient for the purchaser to 
establish, before a sultan, that a defect existed in the object prior to the 
sale 

The sultan's preferential jurisdiction over a case in which it is 
sufficient for the plaintiff to establish a certain fact to claim his right is 
indicated in the following case 

Having discovered a defect in the slave he had bought, a man declared 
his desire to cancel the sale But the slave died before the purchaser 
returned him to the vendor Is the risk of peril assigned to the purchaser 
or the vendor?42 

39 Ibid, vol 4, 318; Susan E Rayner, The Theory of Contiacts in Islamic 
Law (London-Dordrecht-Boston: Graham & Trotman, 1991), 335-38 

40 Ibn Rushd, Baydn, vol 9, 180-81; Tyan, "La Procedure du d6faut en droit 
musulman," Studia Islamica, vii (1957), 123-24 

41 David Santillana, Istituzioni di diritto musulmano malichita, 2 vols 
(Rome: Istituto per l'Oriente, 1926 and 1938), vol 2, 141 This rule was extended 
to any type of sale in the later stage of Maliki law: see Abf 'Abd Allah Muham- 
mad b 'Abd Allah b Rashid al-Bakri al-Qafsi, Lubab al-lubdb (Tunis: al-Matba'a 
al-Tinisiyya, 1346/1927), 162, 166; Fitz Herbert Ruxton, Maliki Law (reprt of 
1916 edition, Westport: Hyperion Press, 1980), 163 

42 'Utbi, Mustakhraja, vol 8, 246-47 
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The Milikis advance four opinions as to when the risk of peril passes, 
in this contingency, from the purchaser to the vendor, if the vendor does 
not consent to the cancellation of the sale according to one opinion, if 
the purchaser produces witnesses who testify to the prior existence of 
the alleged defect, the risk is assigned to the vendor, even if no judg- 
ment is rendered by a judge (hakim) declaring the cancellation of the 
sale The second opinion holds that if the purchaser establishes before a 
sultan that the defect existed prior to the sale, this suffices to place the 
risk on the vendor even if no judgment is issued in favor of the 
purchaser The third opinion holds that the risk of peril rests on the 
purchaser as long as the slave is not retured to the vendor, but that the 
risk passes to the vendor if sufficient time has elapsed for the vendor to 
receive the slave, by virtue of the judgment rendered by the sultan 
declaring the cancellation of the sale According to the fourth opinion, it 
is not until the vendor actually receives the slave that the risk of peril 
passes from the purchaser to the vendor This opinion is regarded as 
dissident by Ibn Rushd 43 

Why is this case referred to the sultan? As a legal case falls, in 
principle, under the qadi's preferential jurisdiction, we must seek a 
special reason for why this case is referred to the sultan For this 
purpose, it will be helpful to recall the disagreements over the nature of 
the option of defect (khiyar al-'ayb) in the Maliki school According to 
some jurists, the option of defect can be exercised unilaterally by the 
purchaser To cancel the sale, it is sufficient for the purchaser to estab- 
lish the existence of the defect prior to the sale and to express his desire 
to cancel it 44 It follows that the role of the judge is limited to attesting 
that the defect did exist, as the purchaser maintains If one adopts this 
position, it is sufficient for the purchaser to establish the prior defect 
before the sultan, whose assessment as to a fact is valid and final in his 
capacity as a judge 45 According to other jurists, the option of defect is 
exercised bilaterally by concluding another sale in which ownership of 
the slave is transferred from the original purchaser to the original 
vendor 46 To cancel the sale it is necessary for the purchaser to obtain 
the vendor's consent, or in the absence of such consent, the decision of 

43 Ibn Rushd, Bayan, vol 8, 246-48; idem, Muqaddimdt, vol 2, 114; Sahnun, 
Mudawwana, vol 4, 305 

44 Ibn Rushd, Muqaddimat, vol 2, 114 
45 This binding force is thought to derive from the judicial authority ("al- 

hukuma") invested in the sultan See Sha'bi, Ahkdm, 178; 'Utbi, Mustakhraja, vol 
10, 338 

46 Ibn Rushd, Baydn, vol 8, 273; vol 11, 357 
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a judge Difference of opinion over the procedure to be taken by the 
sultan therefore reflects differing interpretations of the manner in which 
the option of defect should be exercised In other words, this case is not 
assigned to the sultan in order to modify the substantive rule, but rather, 
as in the two previous cases, it is assigned to him because of the 
practicality of the procedure, particularly when it is sufficient for the 
purchaser to prove the prior existence of the defect 

The following case, cited in al-Mustakhraja, seems to have been 
assigned to the governor (wall) because of the subjective nature of the 
factual assessment on the basis of which the judgment will be issued 

A man took back his share in a house which had been sold, without his 
consent, by his co-owner The purchaser then brought an action before 
a governor to cancel the sale 47 

Malik linked cancellation of the sale to the issue of damage (darar) if, 
having exercised ijtihdd, the governor determines that co-ownership 
between the purchaser and the owner who took back his share will 
cause a damage to the purchaser, he should cancel the sale, otherwise, 
the sale is maintained and the purchaser can only demand that the 
vendor return to him the part of the price corresponding to the share 
restored to its owner 48 This case is also cited in al-Mudawwana,49 
where Malik does not specify to whose court the case should be 
brought, this suggests that it falls under the jurisdiction of the qadi In 
my view, the specific nature of this case accounts for its being assigned 
to the governor, as indicated in al-Mustakhraja 

Contrary to its conventional usage in legal texts, especially in works 
of usul al-fiqh, the term "ijtihdd" is applied here to the exercising of 
effort to make an empirical assessment This usage of the term reminds 
us of al-Mawardi, who distinguished the ijtihdd of custom (ijtihdd al- 
'urf) from juristic ijtihtd (ijtihad al-shar'), which represents conven- 
tional usage By the former, he means an assessment about empirical 
facts Because this kind of ijtihad deals with facts empirically inferred, 
it is called "the ijtihad of custom "50 This case may have been assigned 
to the governor because it requires the exercise of this kind of ijtihid 
Subsequently, Ibn 'Abd al-Barr (d 463/1070) defined the qadi's 
solution to this case as follows If the share to be returned to the owner 

47 'Utbi, Mustakhraja, vol 11, 180-81 
48 Ibid, vol 11, 181 
49 Sahnun, Mudawwana, vol 5, 377-78 
50 Mawardi, Ahkdm, 320; Fagnan, Statuts, 551; for the use of the term 

"ijtihdd" in this sense, see Sahn0n, Mudawwana, vol 2, 179; 'Utbi, Mustakhraja, 
vol 10, 338; vol 11, 180-81 
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is smaller than one-third, the sale is maintained and the purchaser can 
do nothing more than ask the vendor to return to him the part of the 
price corresponding to the share restored to the owner51 That is to say, 
the later Milikis specified the condition under which the qadi should 
declare the cancellation of the sale without exercising the ijtihdd of 
custom This may be why the later Malikis assigned this case to the 
qadi Malik seems to have reasoned that a case that requires exercising 
the ijtihdd of custom, that is to say, which lends itself to a subjective 
assessment, preferably should be treated by a governor and not by a 
qadi Malik's attitude reflects the unwillingness of Muslim jurists to 
charge the qadi with the exercise of any discretion in a fact-finding 
matter52 We will see additional examples of this phenomenon below 

C Cases in which no protection is prescribed in the law for a right 
which, in view of equity, merits protection 

To this point we have dealt with cases in which the sultan is called 
upon to support a claim that is substantively admitted by the fiqh In a 
number of cases, however, his role is more active, and, for reasons of 
equity, he adopts solutions that are at odds with the strict interpretation 
of thefiqh Consider the following 

When one of the co-owners of a piece of land sells his share to a third 
party, the other co-owner can exercise his right of pre-emption (shufa) 
to redeem this share by paying the purchaser the same sum of money as 
the latter paid to the vendor 53 But the purchaser can approach a sultdn 
to ask the pre-emptor to declare whether he intends to exercise his right 
of pre-emption to redeem the purchased share If he does not exercise it 
without delay, the share belongs definitively to the purchaser 5 

The same procedure also is mentioned in al-Mustakhraja, where the 
"imtm" takes the place of the "sultan "55 According to Maliki legal 
doctrine, the pre-emptor loses his right of pre-emption if he fails to 
exercise it within one year of the date on which he was informed of the 
sale 56 But is it not unethical on the part of the pre-emptor to wait one 

51 Ibn 'Abd al-Barr al-Namari, al-KaCfififiqh ahl al-Madina al-Mdliki (1st ed, 
Beirut: Dar al-Kutub al-'Ilmiyya, 1407/1987), 454 

52 Noel J Coulson, Conflicts and Tensions in Islamic lurisprudence (Chicago 
and London: The University of Chicago Press, 1969), 63-64 

53 Ruxton, Maliki Law, 223 
54 Malik, Muwatta', 611; Malik, tr by Bewley, Muwatta, 295 
55 'Utbi, Mustakhraja, vol 12, 84-85 
56 Ibn 'Acim, 'Acimiyya, 139; Ibn 'Abd al-Barr, Kdfi, 441; cf Sahnun, 

Mudawwana, vol 5, 404 Cf al-Sarakhsi, al-Mabsut, 30 vols (Beirut: Dar al- 
Ma'rifa, 1406/1986), vol 14, 95; 'All al-Khafif, al-Milkiyya fi al-sharl'a al- 
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year to declare his intention? And is not such a delay harmful to the 

security of transactions, because the pre-emptor can claim his right 
against a bonafide purchaser as long as one year has not passed since 
the date on which he first heard of the purchase? 

Mliki jurists are reluctant to deprive the pre-emptor of a right which 

they regard as inherent in ownership 57 It was in this circumstance that 
Malik sought to relieve initial and subsequent purchasers of a claim 
based on pre-emption by allowing them to bring the case before a sul- 
tan in an effort to make the pre-emptor declare his intention promptly 

A principal entrusted his agent with the purchase of a slave-girl, 
without giving the agent the sum of money with which to buy her If the 
principal claims that it is not this slave-girl that he told his agent to buy, 
this claim does not entail the acquisition of the slave-girl by the agent If 
the principal retracts his words and admits that he had entrusted the 
agent with the purchase of this slave-girl, she belongs to the principal It 
is not until the principal transfers ownership of the slave-girl to the 
agent that the latter acquires ownership of her 58 

Ibn Rushd suggested a procedure by which the agent can definitively 
acquire ownership of the slave-girl The agent asks a sultan to sell him 

(by means of a fictitious sale) the slave-girl If the market price is 

higher than the amount of the original purchase, the difference belongs 
to the principal She then belongs definitively to the agent 59 To under- 
stand this solution, it is necessary to recall the theory of agency (wa- 
kdla) in Islamic law Whereas the Hanafis and Shafi'is admit the direct 
transfer of ownership to the principal only when the agent observes the 
instructions given by the principal,60 the Malikis attribute ownership 
directly to the principal, invariably The sale concluded by the agent 
gives rise to legal effects that belong immediately to the principal, who 

isldmiyya (Beirut: Dar al-Nahda al-'Arabiyya, 1990), 352-56 
57 Muhammad b Idris al-Shafi'i, al-Umm, 8 vols (2nd ed, Beirut: Dar al- 

Ma'rifa, 1393/1973), vol 4, 3 
58 'Utbi, Mustakhiaja, vol 8, 173 
59 Ibn Rushd, Baydn, vol 8, 173-74 
60 Sarakhsi, Mabsut, vol 19, 33-34, 40, 48; Muhammad Rida 'Abd al-Jabbar 

al-Ani, al-Wakdla ft al-sharg'a wa'l-qdnan (Baghdad: Matba'at al-Ani, 
1390/1970), 258-59 The Hanafis tend to deny the direct attribution of rights and 
obligations to the principal and attribute to him only the effect of the contract, such 
as the transfer of ownership Shafiq Shahata, "Nazariyyat al-niyaba fi al-qanin al- 
rumani wa'l-shari'a al-islamiyya," Majallat al-'Ulum al-Qdnaniyya wa'l- 
Iqtisddiyya ('Ayn Shams), i (1959), 352-53; Chafik Chehata, "La Representation 
dans les actes juridiques en droit musulman," Revue Internationale de Droit Com- 
pare, viii (1956), 540-42; Gamal Moursy Badr, "La Tendance objective en matiere 
de repr6sentation dans la common law et le droit islamique," Revue Internationale 
de Di oit Compai e, xvii (1965), 382-83 
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may deny the attribution of the legal effects only if the agent committed 
an infringement (ta'addi) by disregarding his instructions 61 The general 
rule governing the infringement is that the victim has two options He 
can attribute ownership of the object in question to the person who 
committed the infringement by making the latter pay the value of the 
object, calculated at the moment of the infringement, or he can have the 
object restored to himself, without demanding any compensation from 
the person who committed the infringement, even if the object has 
incurred a loss under the latter's possession 62 Until such time as the 
victim chooses one of the options, the attribution of the object's owner- 
ship is suspended These options are not accorded to the person who 
committed the infringement, who has no choice but wait until the victim 
decides to have the object restored or to relinquish its ownership In this 
particular case, in which the infringement is established merely by the 
statement of the principal, it would have been unfair to insist on the 
rule, 63 and, to avoid its application, Ibn Rushd appealed to the sultan, 
simultaneously invoking another rule "The right of rescission for 
breach of implied warranty in sales, by order of the judicial authority, 
does not exist "64 

Consider the following case 

A few days before the term of a debt is about to expire, a debtor wants 
to go on a journey If the creditor fears that the debtor will not return by 
the stipulated deadline, he may bring an action before a sultan to make 
the debtor appoint a guarantor 65 

In accordance with the general reluctance of Muslim jurists to impose 
restraints on the actions of a debtor so long as no judgment has placed 
him under interdiction, the creditor in the present case cannot prevent 
the debtor from going on a journey 66 In view of equity, the above 

61 Sahnun, Mudawwana, vol 4, 52; This idea is illustrated in the case cited in 
Ibn Rushd, Bayan, vol 8, 138 

62 Sahnun, Mudawwana, vol 5, 354; Ibn Rushd, Muqaddimdt, vol 2, 491 
63 A Maliki jurist, probably Ibn al-Qasim, proposes a procedure by which the 

agent can exempt himself from this situation, expressing his hope that adoption of 
this procedure is tolerated (khafif) Ibn Rushd, Baydn, vol 8, 173 

Ruxton, Maliki Law, 163; see also, Muhammad b Juzayy, al-Qawdnin al- 
fiqhiyya (Beirut: Dar al-Qalam, n d ), 175; Sahnin, Mudawwana, vol 5, 129; vol 
6, 180; Abu al-Walid Sulayman al-Baji, Muntaqd sharh Muwatta' al-imdm Malik, 
7 vols (3rd ed, Beirut: Dar al-Kitab al-'Arabi, 1403/1983), vol 4, 181; Ibn 'Abd 
al-Barr, Kafi, 351-52; Ibn 'Abd al-Rafi', Mu'ln al-hukkdm 'ald al-qaddyd wa'l- 
ahkdm, ed Muhammad b Qasim b 'Iyad, 2 vols (Beirut: Dar al-Gharb al-Islami, 
1989), vol 2, 443 

65 'Utbi, Mustakhraja, vol 11, 323 
66 Yves Linant de Bellefonds, Traite de droit musulman compare, 3 vols 

(Paris-The Hague: Mouton & Co, 1965-1973), vol 1, Theorie generale de l'acte 
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solution is adopted to safeguard the interest of the creditor by allowing 
recourse to a sultacn who is less constrained by the strictfiqh rule 

A similar consideration appears to have motivated the assigning of 
the following case to the sultan 

A man was living in a village He was a stranger who had neither 
inherited from a villager nor acquired any property from those who 
possessed estates there He exploited a piece of land without other 
villagers raising any objection Can he claim that he has acquired the 
land as a result of the lapse of time (tatdwul al-zamrn)?67 

The jurist who was consulted about this case stated that the decision 
rests with the sultan If a sufficient explanation exists for the villagers' 
having allowed this stranger to do what he did, as, for example, the 
fact that this land is located far from their land or that each villager has 
only a small portion in the contested land, the man cannot claim the 
land on the ground that he has possessed it for a long time If no such 
explanation exists, he can make such a claim 68 

Why does the sultdn take upon himself the task of determining 
whether or not the villagers had an explanation for having let this man 
exploit the piece of land? We are concerned here with the analogical 
application of a rule relating to acquisition of an object as a result of 
the lapse of time, on the ground of extended possession (hiydza) the 
extended possession of an object by a person invalidates any suit 
raised by its owner, if this possession was based on an alleged sale, a 
donation or a charitable gift (sadaqa) 69 Although the jurists disagree 
over the time required and the conditions to be met, they unanimously 
agree that if the possessor of an object who is a stranger (ajnabi) to its 
owner has possessed it for a sufficiently long period of time, the owner 
cannot claim his right against the possessor Asbagh held that this 
period does not exceed ten years, irrespective of the nature of the 
object 70 In the present case, this rule is applied, correspondingly, to 
possession of a piece of land which is not founded on a just title After 

jui idique, 262 The Malikis are more inclined to protect creditors than are jurists of 
the other schools; see 'Abd al-'Affar Ibrahim Salih, al-lfls fi al-shall'a al- 
isldmiyya (Cairo: Matba'at al-Sa'ada, 1400/1980), 86-87 

67 'Utbi, Mustakhraja, vol 10, 316-17 
68 Ibid, vol 10, 317 
69 Ibn Rushd, Baydn, vol 11, 145; cf Louis Milliot, Recueil de jurisprudence 

cherifienne, 3 vols (Paris: Ernest Leroux, 1920-24), vol 2, 123; Jules Roussier- 
Theaux, "La Possession," Revue Algerienne, Tunisienne et Marocaine de Legisla- 
tion et de Jurisprudence, li (1935), 187-88 

70 Ibn Rushd, Baydn, vol 10, 318; 11, 150 It is presumed that the possessor 
has enjoyed quiet possession 
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an extended lapse of time, the villagers' plea should not be heard, 
because the possessor is a stranger to them By assigning this case to 
the sultan, the jurists sought to circumvent this result, in view of equity 
If the villagers have an adequate explanation for not having claimed 
their right against the possessor, they can invoke this explanation in an 
attempt to recover possession of the land before a sultan-but not 
before a qadi, who is bound by the strict application of thefiqh 

Similarly, the sultCn is called upon to decide the next case in order to 
circumvent the application of the Miliki rule of the rent, which would 
be burdensome to one of the contracting parties 

A man hired a riding animal to go to Mecca or elsewhere But the 
lessor disappeared on the day the lessee was to go on the journey 
Upon his return, the lessor offered the lessee the animal designated in 
the contract, asking him to pay the rent 71 

Malik held that the contract is binding on the lessee, who must pay the 
rent According to other jurists, however, the lessee can bring the case 
before a sultan, who should seek to determine whether the contract 
constitutes a harm (darar) to the lessee at the present time, if so, the 
sultan may cancel the contract The Malikis are here hesitant to permit 
the lessee to cancel the contract, for Milik does not admit cancellation 
It is true that the Malikis concede that in certain cases the lessee has the 
right to cancel a contract of hire, as, for example, in case of impossibili- 
ty (ta'adhdhur) or force majeure (amr ghalib) As for cancellation on 
the ground that the continuation of the contract is harmful, they admit it 
but in a limited manner 72 Those who hold for the cancellation of the 
contract consider the case to be analogous to that in which a riding- 
animal becomes sick on a journey, and the lessee cannot continue the 
contract without being abandoned by his fellows 73 That is to say, the 
principle that a contract of rent is cancelable on the ground that its 
continuation is harmful to one of the parties is not firmly established 
From this point of view, by assigning this case to the sultan, the jurists 
seek to modify the substantive rule which admits cancellation only 
reluctantly on the ground of the harm suffered by one of the parties We 
can safely say that it is partly because the lessor acted dishonestly that 
some jurists allow recourse to the sultan to enable the lessee to cancel 
the contract 

71 Sahnun, Mudawwana, vol 4, 500-01 
72 Khalil b Ishaq, Mukhtasar Khalil (Beirut: Dar al-Fikr, 1401/1981), 244 
73 Sahnun, Mudawwana, vol 4, 501 
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In the following case, the sultan adopts a solution required by 
istihsdn 

Asked if it is possible to give an extension to a pre-emptor who does 
not immediately offer the sum of money required for exercising the right 
of pre-emption, 'Isa b Dinar (d 212/827) said that the sultan or the 
hdkim can give the pre-emptor an extension 74 

Compare this solution to that adopted by Malik, according to whom the 
local qadis (al-quddat 'indand) gave pre-emptors a one-, two- or three- 
day extension Sahnfin (d 240/854) reports that Malik "admitted this 
solution by istihsdn "75 'Isa apparently considered it inappropriate for a 
qadi to adopt a solution required by istihsdn, and, for this reason, he 
referred the case to the sultan According to Ibn Rushd, it is up to the 
hdkim to fix the number of days, by exercising ijtihad "according to 
what seems fitting to him" (bi-hasab ma yazhar lahu), taking into con- 
sideration the condition of the pre-emptor 76 (It is not clear what is 
meant by the "hakim" in this context) 'Isa may also have assigned this 
case to the sultan because it lends itself to a subjective assessment 

The next case is also assigned to the sultan in consideration of 
equity 

After an agent ('dmil) had purchased goods with commenda (qirdd) 
capital, the investor, having decided to dissolve the commenda, 
instructed him to sell all these goods 77 

Malik held that this case should be referred to the sultan, who if he 
determines that the goods can be sold at a good price now, may author- 
ize such a sale, otherwise, the sultan should instruct the investor to wait 
until such time as the goods will attract a better price 78 The principle is 
that the commenda can be dissolved unilaterally by either of the 
contracting parties at any time 79 But the immediate dissolution of the 
commenda is not always profitable for the agent, because the goods he 
has purchased with the commenda capital may sell at a better price at a 
later date It is for this reason that Malik assigned this case to the 
sultan, who has greater latitude than the qadi In addition, Malik 

74 Azdi, Mufid, fol 39a The terms "hakim" and "sultan" are used here inter- 
changeably For the precise meaning of that term, see Section III 

75 Sahnun, Mudawwana, vol 5, 412 
76 Mayyarat al-Fasi, Sharh, vol 1, 36 
77 Sahnun, Mudawwana, vol 5, 128 
78 Ibid, vol 5, 128-29 
79 Octave Pesle, La Societe' et le pa tage dans le ite malekite (Casablanca: 

Imperimeries Reunies, 1948), 75; Abraham L Udovitch, Partnership and Profit in 
Medieval Islam (Princeton: Princeton University Press, 1970), 246-48 
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hesitated to assign the case to the qadi because any assessment as to 
when the goods should be sold is subjective 

Consider the following case 

A man said to his slave "If you give me ten dinars within a year, I will 
set you free " The slave accepted this condition After one year had 
passed, the slave had not yet paid his master ten dinrs 80 

According to Milik, the sultan should inquire into the matter and give 
the slave an extension to see if he can pay If the sultan determines that 
the slave is unable to do so, the contract is canceled 81 This case is 
referred to the sultan, first, because a qadi would have to decide the 
case in strict accordance with the contract, whose validity is unques- 
tioned according to fiqh (with the result that he could not give an 
extension), and second, because the qadi's assessment of the slave's 
solvency is, by definition, subjective, as it relates to the future 

D Cases which fall under the exclusive jurisdiction of the sultan 

Whereas the cases discussed in the previous section were assigned to 
the sultan only if a solution based directly on afiqh rule would lead to 
an undesirable result, the cases in this section fall under the exclusive 
jurisdiction of the sultan These cases fall into two categories (i) cases 
relating, inter alia, to personal status, (ii) cases in which the sultan acts 
as an executive 

(i) In the earliest Maliki texts, cases relating to personal status are 
often assigned to the sultan Malik, for example, was asked if it is pos- 
sible to bring before someone who is not a sultan an action relating to 
khul' (dissolution of marriage for a consideration which the wife pays 
or promises to pay) 82 This question indicates that it is, in principle, up 
to the sultan to decide such a case To take another example, it is the 
responsibility of the sultan to pronounce the dissolution of marriage due 
to the oath of abstinence (Ila) 83 The same holds for the action of 
imprecation (li'an) 84 Ibn 'Abd al-Barr expressly states that the action 

80 Sahnuin, Mudawwana, vol 3, 211-12 
81 Ibid 
82 Ibid, vol 2, 343 
83 Sahnfn, Mudawwana, vol 3, 90-94, 97-98, 101-03; Ibn Abi Zayd al- 

Qayrawani, Risala, trans Said al-Laham (Beirut: Dar al-Fikr, 1993), 188-89; Ibn 
'Abd al-Barr, Kdfl, 279-81 lid is an oath to cease cohabitation with one's wife for 
more than four months After the lapse of this period without the husband's return- 
ing to cohabitation, the wife can apply for divorce 

4Sahnin, Mudawwana, vol 3, 105, 118, 120 For a definition of li'dn, see 
Schacht, Introduction, 165 
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of imprecation should be taken in a congregational mosque (masjid 
jdmi') before a sultan or one of the judges (hukkdm) who takes his 
place 85 Whatever is meant by the term "hukkdm", it is, in principle, the 
sultan's responsibility to deal with this matter86 

There may be an historical explanation for why cases relating to 
personal status are often assigned to the sultan Consider the following 
case, put to Malik 

A husband had been absent for a long time without providing main- 
tenance for his wife When he died, she brought an action to demand 
payment of maintenance out of his estate 87 

Malik responded that "the judgment should be issued according to the 
ijtihad of a just imam" (yuq.d fihd 'ald wajh md yanzil bi'jitihad al- 
imam al-'adl), presumably a caliph Malik is also reported to have said 
that in such a case the wife receives nothing unless she brings an action 
before a sultan prior to her husband's death88 The term "ijtihdd" should 
be understood in its technical sense, that is the exercise of effort to 
create a new rule when no established rule exists It follows, from this 
text, that no protection was prescribed, in existing law, for a wife 
whose husband was absent For this reason, Malik allowed the caliph 
to fill the gap in the law 89 The earliest Maliki texts also mention 
instances in which a caliph or governor is invested with legislative 
power Malik said, for example, that he wanted the caliph to establish a 
rule regarding the sale of a slave-girl who had had sexual intercourse 
with her owner 90 It is possible that newly created rules were first 
applied by the sultan 

The same may be true of the oath of abstinence mentioned in Q 
2 226-27, about which Schacht has written "The common ancient 
doctrine interpreted this passage as meaning that the oath of abstinence, 
if kept, produced a divorce automatically at the end of four months " 

Referring to a later doctrine, he continues, "[T]he doctrine prevailed in 
the Hijaz that the husband at the end of four months was to be given 

85 Ibn 'Abd al-Barr, Kdfi, 28.9 
86 For additional examples of assigning personal status cases to the sultan, see 

Sahnun, Mudawwana, vol 2, 163, 179, 259; vol 3, 31, 45, 61, 90-92, 105; 'Utbi, 
Mustakhiaja, vol 4, 327-28, 396; vol 5, 340, 368, 440, 458-59, 464; vol 6, 389, 
393. 

87 'Utbi, Mustakhraja, vol 5, 340 
88 Ibid, vol 5, 340-41 
89 On the legislative activities of Umayyad Caliphs, see Patricia Crone and 

Martin Hinds, God's Caliph (Cambridge: Cambridge University Press, 1986), 45-53 
90 'Utbi, Mustakhraja, vol 9, 330-31 For additional examples, see Malik, 

Muwatta', 512; Sahnun, Mudawwana, vol 2, 450-51; vol 4, 348 
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the choice either of breaking the oath and expiating it, or of repudiating 
his wife "91 As noted above, it is the responsibility of the sultan to 
pronounce the dissolution of marriage due to an oath of abstinence 
Although it is not clear who created this new doctrine, Medinese jurists 
in the time of Malik may have hesitated to assign the application of this 
new doctrine to the qadi, who, in principle, is required to apply the 
existing fiqh rule The assigning of this procedure to the sultan by the 
earliest Malikis may reflect these historical circumstances 

The formulation of a rule by a caliph or a governor is not, however, 
a sufficient explanation for the assigning of its application to the sultan, 
for it is not uncommon to find a rule ascribed to a caliph or a governor 
that is intended to be applied by a qidi It is because personal status 
cases often lend themselves to subjective assessment that they are often 
assigned to the sultan Consider the following case 

If a wife brings an action before a governor (wdll) against her husband 
to require maintenance, the governor should exercise his ijtihdd to 
assess the amount to be paid by the husband, taking into consideration 
the condition of the husband and that of the wife The sultan should 
give the husband an extension If the husband fails to pay maintenance, 
the sultdn should declare the dissolution of the marriage 92 

The term "ijtihdd" is used here in the sense of exercising effort to make 
a factual assessment, or, what al-Mawardi calls "the ijtihdd of custom" 
The next case was no doubt assigned to the sultan for the same reason 

A wife who wants to be divorced by her husband, who suffers from 
leprosy, should bring an action before a sultan The sultan should 
declare the divorce if he considers the illness to be irremediable 93 

(ii) In the second group of cases, the sultan acts as an executive With 
regard to the distinction between judicial and executive powers, con- 
sider the following statement of al-Qarafi (d 684/1285) 

Judicial power (al-hukm) is realized by undertaking to resolve litiga- 
tions (khusuimdt) as distinct from general administration (al-siydsa al- 
'dmma) This is particularly relevant to the judge (hdkim) who is not 
capable of executing [his judgment] As for executive power 
(quwwat al-tanfidh), it is excluded from his attributions in his capacity 
as a judge 94 

91 Schacht, The Origins of Muhammadan Jurisprudence (Oxford: Clarendon 
Press, 1950), 215 

92 Sahnin, Mudawwana, vol 2, 258 
93 'Utbi, Mustakhraja, vol 4, 483 
94 Abui al-'Abbas al-Qarafi, al-lhkdm ft tamyiz al-fatawd 'an al-ahkdm wa- 

tasariufdt al-qadi wa'l-imdm, ed Abf Bakr 'Abd al-Raziq (1st ed, Cairo: al- 
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This statement clearly indicates that the function of the judge in civil 
cases is limited to settling litigations between individuals, without exe- 

cuting his judgment 
In the earliest Miliki texts, the sultan, acting as an executive, is 

expected to protect the interests of individual Muslims or of the Muslim 

community With regard to his protection of individual interests, the rule 
is that the sultdn serves as a guardian for those who have neither 

parents nor relatives, and for an absentee who has not appointed an 

agent95 Consider the first of two examples 

Asbagh (d 225/839) said If a virgin sells valuable goods, such as real 
estate, or if they are sold on her behalf, the sale is canceled, because 
such a sale can be undertaken only by her guardian or the sultan- 
administrator (al-sultdn al-ndzir) 96 

From the fourth/tenth century onwards, at the latest, it was the respon- 
sibility of the qtdi to nominate a khalifa or muqaddam to administer the 

property of those who have no guardian 97 The second example 
If objects belonging to an absentee are in the possession of a man as a 
result of a contract concluded between the absentee and the possessor, 
such as a lease, the sultan can compel the possessor to return the 
objects upon expiration of the contract, because he is "an administrator 
of every absentee (ndzir li-kulli gha'ib) "98 

In later Maliki law, some jurists held that it was the responsibility of the 

qadi himself to administer the property of an absentee 99 
I have found only a few cases in which the sultan exercises his 

administrative power to safeguard the public interests of the Muslim 

community 
It is prohibited for a sedentary person (hddir) to sell goods on behalf of 
a nomad (bddi), because if the latter is ignorant of prices in towns or 
villages, their inhabitants can profit from his ignorance, buying goods 

Maktab al-Thaqafi li'l-Nashr wa'l-Tawzi', 1989), 56 
95 Malik, Muwatta', 434; Malik, tr Bewley, Muwatta, 209; Sahnun, Mudaw- 

wana, vol 5, 403; Sha'bi, Ahkdm, 368; Ibn Rushd, Baydn, vol 8, 200; vol 10, 
463 472, 535 

96 'Utbi, Mustakhraja, vol 10, 535 
97 Sha'bi, Ahkcim, 466; Pesle, La Tutelle dans le chia et dans les legislations 

noid-africaines (Casablanca: Imperimeries Reunies, 1945), 48-51; Ibn 'Acim, 
'Acimiyya, 365, nt 733 

98 Sahnun, Mudawwana, vol 2, 454-55 
99 Louis Milliot and Fran9ois-Paul Blanc, Intioduction a I'etude du droit 

musulman (2nd ed, Paris: Sirey, 1987), 521 This practice was observed in the 
early days of Islam in the East See Emile Tyan, Histoire de l'organisation 
judiciaii e en pays d'Islam (2nd ed, Leiden: E J Brill, 1960), 369 
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cheaply from him The Malikis are unanimous on this point What then 
is the sanction to be inflicted on those who do sell to nomads?100 

Opinions differ on this question Ibn al-Qasim holds that the parties 
should be punished, while the sale remains valid, for it does not involve 
risk (gharar) and does not imply nullity (fasdd) with respect to object 
or price According to Ibn Wahb, the sultan cannot punish the seller 
although he can place restraints on such a business 101 Although the 
opinion ascribed to Ibn al-Qasim does not indicate who imposes the 
punishment on a person who sells for nomads, it seems that we are 
dealing here with the discretionary punishment (ta'zir) imposed by a 
qadi every time that he deems an act to be punishable 102 But the qidi is 
not authorized to place restraints on the seller's business, and it is for 
this reason that the sultan is summoned to execute this measure The 
qadi's inability to impose restraints can be explained by the nature of 
the qadi's function, which is limited to resolving individual litigations 

ml The position of the sultan in the fiqh judicial system and judicial 
review 

To consider the position of the sultan in the fiqh judicial system and 
judicial review of his judgment, we must consider two questions The 
first question deals with the law to be applied by the sultan As men- 
tioned in the previous section, the earliest Maliki jurists considered the 
sultan to be less constrained by fiqh rules than is the qadi This is not to 
say, however, that the earliest Malikis allowed the sultdn to dispense 
justice as he wished The solutions adopted in the cases discussed in 
Section II/C point to the nature of the law applied by the sultan, who is 
authorized to adopt a solution that is not in strict accord with the fiqh 
only if no provision is prescribed for a right that deserves protection, or 
if the strict application of thefiqh would lead to an undesirable result 
In this regard, the sultan's justice appears to be an extension offiqh 

The second question relates to judicial review of a sultan's judgment 
by a qadi It is one thing to determine what the sultan's law is and 
another to reverse his judgment if it contradicts that law Consider the 
following exchange between Sahniun and Ibn al-Qasim 

100 Ibn Rushd, Baydn, vol 9, 308-10; 'Utbi, Mustakhraja, vol 9, 341 
101 Ibn Rushd, Baydn, vol 9, 379; Cf Shafi'i, Umm, vol 3, 92 
102 Ghaouti Benmelha, "Ta'zir Crimes," in The Islamic Criminal Justice 

System, ed M Cherif Bassiouni (London-Rome-New York: Oceana Publications, 
Inc, 1982), 212, 219-20 
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I [Sahnun] asked Ibn al-Qasim, "If, for example, a qadi appointed by 
the governor (wall) of Alexandria or the governor himself renders a 
judgment, is this permitted according to Malik? 

I asked Ibn al-Qasim, "According to Malik, is the judgment issued 
by a governor, such as the governor of Fustat who is an amir of prayer, 
permitted and valid (yajuz wa-yanfudh), just like a qadi's judgment? He 
replied, "Yes, unless it is a manifest corruption (jawr bayyin), in which 
case a qadi must reverse it (yarudduh) " Ibn al-Qasim added, "Asked 
about the validity of a judgment issued by an arbitrator (hakam)103 who 
was appointed by litigants, Malik replied, 'A qacdi may validate it and 
should not reverse it, unless it constitutes a manifest corruption "'104 

Although Malik and the earliest Malikis do not specify their under- 

standing of "manifest corruption", Ibn al-Qasim contended that a 
sultdn's judgment which is at variance with the opinion unanimously 
held by jurists should be reversed 105 Apart from such a case, the above 
statement suggests that a qadi should not, in principle, intervene in a 
case referred to one who is not a qadi As for the reversal of a judgment 
because of an error in establishing a fact, some texts indicate that a 
sultan's judgment should not be reversed because he has made an error 
in establishing a fact The following is an example 

Two creditors have a single deed (sakk) attesting to their joint credit 
According to Malik, if one of the creditors brings an action before a 
sultan to recover his own entitlement while the other creditor is absent 
and the sultdn, believing, mistakenly, that the debtor was solvent, 
ordered the debtor to satisfy the present creditor's claim, the absentee 
creditor cannot claim his right against the present creditor, even if the 
debtor proves to be insolvent 106 

By the middle of the third/ninth century, the Malikis had constructed a 
more sophisticated theory of judicial review First, they introduced the 
notion of delegation Al-Azdi states that, according to Mutarrif b 'Abd 
Allah (d 220/835) and Ibn Abi Zamnin (d 399/1008), an amir pos- 
sesses judicial power (al-huktma) only if he is invested with it along 
with commandership (al-imra) by the caliph 107 Ibn 'Abd al-Barr (d 

103 According to Schacht, a hakam's "judgment can be set aside by the ordin- 
ary qadi if it does not correspond with the doctrine of the school law of thelatter " 
Schacht, Introduction, 189 This opinion is shared by Tyan, "Hakam," in El Judi- 
cial review of a hakam's judgment as defined by these authors may reflect a later 
development 

104 Sahnun, Mudawwana, vol 5, 146-47 I adopt the word "jawr" exception- 
ally from another edition of al-Mudawwana: 4 vols (Beirut: Dar al-Fikr, n d ), 
vol 4, 77 

105 'Utbi, Mustakhraja, vol 6, 389-90 
106 Sahnin, Mudawwana, vol 5, 258 
107 Azdi, Mufid, fol 7b 
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463/1071) writes, "A judge (hakim) is competent to deal only with 
matters which the highest sultan delegated (fawwada) to him "108 Al- 
Sha'bi (d 497/1104) relates Asked if a market inspector (muhtasib) 
can decide on a case involving a defect ('ayb) found in a house, a 
Cordoban jurist said that a market inspector is incompetent to deal with 
a matter that was not delegated to him 109 Al-Qarafi (d 684/1285) 
refers to some officials whose jurisdiction is limited to certain matters, 
such as those relating to markets and roads, contracts, or marriage 110 
The following statement of Abfi 'Imran al-Fasi (d 430/1038) should be 
understood in this connection 

Of the judgments rendered by the community of Muslims (jamd'a) 11 to 
which matters are entrusted in the absence of a sultan, only those 
rendered on a sound basis ('ald al-sawdb wa'l-siddd) and which relate 
to matters in which a sultan's judgment is permitted, are valid 112 

As the community of Muslims here takes the place of the sultan, its 
jurisdiction does not extend to matters regarding which the sultan is 
incompetent This point of view is reflected in al-Baji's definition of the 
sultan as "one who receives judicial power (hukm) from a caliph 
(imam) or a qadi " (man lahu hukm min imam aw qadi ),113 although 
the term "sultan" in al-Baji's time usually referred only to high officials 
such as the governor Al-Baji gives this definition in his commentary on 
Malik's al-Muwatta', where it is reported that 'Umar b al-Khattab (d 
24/644) said "A woman may be married only with the consent of her 
guardian, a member of her family possessing sound judgment, or the 
sultan "114 Guardianship of a woman who lacks a legal guardian was 
a right vested in the sultan until the middle of the third/ninth century 115 

Subsequently, however, the qadi's jurisdiction was expanded to involve 
certain general interests of Muslims, including some that previously 
had fallen under the sultan's jurisdiction 116 In Section II/D, I referred 

108 Ibn 'Abd al-Barr, Kdfi, 499 
109 Sha'bi, Ahkam, 177-78 
110 Qarafi, lhkam, 85-86 
111 For the precise meaning of jamd'a, see Tyan, "Kadi," in El2 
112 Al-Qadi 'Iyad wa-waladuh Muhammad, Madhahib al-hukkdmfi nawdzil al- 

ahkdm, ed Muhammad b Sharifa (1st ed, Beirut: Dar al-Gharb al-Islami, 1990), 
37. 

113 Baji, Muntaqd, vol 3, 269 
114 Malik, Muwatta', 434; Malik, tr Bewley, Muwatta, 209 
115 Sahnin, Mudawwana, vol 2, 162-65 
116 Ibn Khaldun, The Muqaddimah, An Introduction to History, trans Franz 

Rosenthal, 3 vols (1st ed, Routledge & Keegan Paul Ltd, 1958), vol 1, 455; 
Tyan, Histoire, 116-17 

66 



THE JUDICIAL FUNCTIONS OF THE SULTAN 

to two matters that subsequently were transferred to the qadi's juris- 
diction 117 To these should be added guardianship of a woman who 
does not have a legal guardian Taking later doctrine into considera- 
tion, al-Baji explained the assigning of this case to the sultan in terms 
of delegation by the qadi 

Second, the Malikis elaborated a theory of judicial review which 
resembles that regarding the finality of a judgment issued by a qadi As 
Malik put it, if, after issuing a judgment, a qadi reaches another con- 
clusion which he believes to be correct, he may reverse his earlier 
judgment But if the jurists disagree over the solution applied to the 
case, he cannot reverse his judgment 118 The later Malikis developed 
this rule According to Ibn Habib (d 238/853), if a judge finds the rule 
to be applied in a particular case in the Qur'an, Sunna, or Consensus, 
he must adopt the rule, otherwise his judgment is subject to reversal If 
there is no such rule, the judge should consider the matter and exercise 
independant reasoning (al-nazar wa'l-ijtihdd) after consulting with jur- 
ists, whose unanimous opinion is binding on him If they are divided, 
he should choose his own opinion or that which he believes is the best 
among their opinions, depending on whether he considers himself to be 
their equal or not 119 The case is then classified under the rubric of 
mujtahaddt A judgment reached in this manner is irreversible 120 A 
qadi who is a mujtahid is competent to rule on mujtahaddt Put differ- 
ently, the judgment of a qd.i who is not a mujtahid is valid only if it 
abides by the established rule, whereas he is incompetent to deal with 
mujtahadat cases It follows from this theory that a judgment issued by 
a sultan who is not a mujtahid should be subject to judicial review to an 
even greater degree than the judgment of a sultan who is a mujtahid 
This understanding is reflected in the following case reported by al- 
'Utbi 

117 Ibn 'Abd al-Rafi' (d 733/1322) states that four types of cases fall under the 
exclusive jurisdiction of the qadi those involving an orphan or an incompetent 
(safih) who must be put under guardianship; those relating to an absentee; the 
execution of a hadd-punishment; and the distinction between minor crimes and 
major crimes Ibn 'Abd al-Rafi', Mu'in, vol 2, 610-11 

I18 Sahnin, Mudawwana, vol 5, 144 
119 Ibn Rushd, Baydn, vol 9, 190-91 
120 Muhammad Nu'aym Yasin, Hujjiyyat al-hukm al-qadd'i bayn al-shal Ta al- 

isldmiyya wa'l-qawdnin al-wad'iyya (1st ed Kuwait: Dar al-Furqan, 1404/1984), 
14-15, 19-21; cf Tyan, "L'Autorite de la chose jugee en droit musulman," Studia 
Islamica, xvii (1962), 84-87; Qarafi, Ihkdm, 96; Ibn Rushd, Fatdwd, 3 vols, ed 
Mukhtar b al-Tahir al-Ta'lili (Beirut: Dar al-Gharb al-Islami, 1407/1987), vol 2, 
854-55 
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A jurist wrote to an 'amill21 to teach him what to do with a judgment 
that the latter's two predecessors had ratified (amdd) Upon hearing of 
this, a man asked the jurist to accommodate him [regarding a case in 
which he was involved] The jurist then wrote to the 'amil "If your 
predecessors ratified it on a sound basis (bi-haqq), I validate (unfidh) it 
in favor of the party who has cause "122 

Commenting on this case, Ibn Rushd makes two points First, the 

example shows that an authoritative jurist (al-faqih al-maqbtl al-qawl) 
can issue afatwa and send it to a judge (hakim) to instruct him what to 
do even if the latter did not consult him Further, the jurist has this right 
vis-a-vis someone who is not a qadi Second, an 'dmil's judgment is 
reversible (yuradd) unless it was issued on a sound basis, whereas it is 
unanimously held that the judgment of a just governor is presumed 
valid and irreversible unless it is manifestly corrupt 123 

Why is an 'amil's judgment subject to reversal, whereas that of a 
governor is not? The statement that "an authoritative jurist" has the 
right to instruct someone who is not a qadi suggests that the 'cmil is not 
a mujtahid, whereas the governor presumably is The reversiblity of a 
sultan's judgment depends on whether or not he is a mujtahid A 

judge's capacity as a mujtahid creates the presumption that his judg- 
ment is correct, conversely, his not being a mujtahid creates the pre- 
sumption that his judgment is incorrect 

This point of view is corroborated by the following disagreement 
According to Ibn Rushd, jurists disagree over the validity of the judg- 
ment of a governor (wdll) who is not just ('adl) Some say that his 
judgment is valid as long as its corruption (jawr) is not manifest (this is 
the opinion of Asbagh) Others assert that his judgment should be 
reversed unless it is manifestly correct (this opinion is preferred by Ibn 
Habib on the strength of an analogy with a rule governing testi- 
mony) 124 

121 According to LUvi-Proven9al, the term 'dmil signifies an agent of the 
financial administration See Evariste L6vi-Proven9al, Histoire de l'Espagne 
musulmane, 3 vols (Paris: Editions G -P Maisonneuve, 1950-53), vol 3, 40 n 4 

122 'Utbi, Mustakhraja, vol 9, 171 
123 Ibn Rushd, Baydn, vol 9, 171-72 For a detailed analysis of the judicial 

review of qadis' judgments initiated by muftis, see David S Powers, "Fatwds as 
Sources for Legal and Social History: A Dispute over Endowment Revenues from 
Fourteenth-Century Fez," Al-Qantara, xi (1990), particularly 306-25 

124 Ibn Rushd, Baydn, vol 9, 172 Maliki jurists also disagree over the valid- 
ity of a judgment issued by a corrupt qadi See, for example, Mohammad Hashim 
Kamali, "Appellate Review and Judicial Independence in Islamic Law," in Islam 
and Public Law, ed Chibli Mallat (London: Graham & Trotman, 1993), 76 
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The central issue for the Malikis appears to be whether a judge's 
decision is or is not in accordance with the law One view holds that an 

'imil, due to his ignorance of the law, and a corrupt governor, because 
of his intention to distort the law, are both presumed to be in error in 

adjudicating a dispute As Bernard Weiss asserts, a judgment "is 
accorded the force of law because it is presumed to be a validly con- 
structed approximation of the Law of God "125 A judge's qualification 
as a jurist or his righteousness or lack thereof serves to create a pre- 
sumption on this point 

In this connection, we must mention the manner in which an amir 

may review a qadi's judgment, as exemplified by the next case, which 
seems to date from the middle of the second/eighth century 

An imam usurped a mill standing near a river in Cordoba and moved it 
elsewhere When he and his successors, who were amirs, had pos- 
sessed it for some fifty years, heirs of the original owner of the mill 
brought an action in a qadi court Unable to establish that the new mill 
was composed of parts of the original mill, the plaintiff established only 
that the new mill had been set up near the place where the original mill 
had stood The qadi issued a judgment declaring that it is unlawful to 
set up a new mill near the original one and that the new mill constructed 
by the usurper should be destroyed The plaintiff then bought debris of 
the new mill to rebuild it where it had been standing Two or three years 
later the current imam raised a claim, in his capacity as administrator 
(nazir) of all the Muslims, to have this mill removed, affirming that the 
place where it stood belonged to the Muslims 126 

The imam in this passage should be identified with the amir, according 
to the conventions of Andalusian usage 127 The matter was brought to 
the attention of Asbagh (d 225/839) Consulted about the claim made 

by the current imadm, he made the following statement about the validity 
of the qadi's judgment 

The imdm cannot reverse the qadi' s past judgment (hukmuh al-mdi)d on 
this case, because an ambiguity exists as to the solution to be adopted 
and subsequent transactions have been made in an irreversible manner 
following the judgment (wajh shubha min al-qada' wa'l-fawt) 128 

125 Bernard Weiss, "Interpretation in Islamic Law: The Theory of Ijtihdd," 
American Journal of Comparative Law, xxvi (1978), 206 

126 'Utbi, Mustakhraja, vol 10, 330-32 
127 Abu 'Abd Allah Muhammad b Abi Muhammad al-Sakati de Malaga, Un 

manuel hispanique de hisba, ed and tr by G -S Colin and E L6vi-Provengal 
(Paris: Librairie Erest Leroux, 1931), 12 

128 'Utbi, Mustakhraja, vol 10, 333-34 
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This statement confirms the theory of the finality of a qadi's judgment 
When a qadi exercises ijtihad to render a judgment on a case about 
which jurists are divided, this judgment is binding, if, in adjudicating 
the case, he adopts one of the opinions advanced by the authoritative 

jurists of the school 129 With regard to judicial power, the qadi as a 
mujtahid has the same status as the sovereign 

The supremacy of the jurists as legal specialists led the Malikis to 
reconsider the theory of judicial review This development may be 
observed with reference to the hdkim, a term that is difficult to define 

Hady Roger Idris concluded that in Ifriqiya in the third-fourth/ninth- 
tenth centuries it was the responsibility of the qadi to appoint hakims, 
who were competent to hear litigations of minor importance Evariste 
L6vi-Proven,al and Emile Tyan referred to Andalusian authors to 
show that the same was true of al-Andalus in the sixth-seventh/twelfth- 
thirteenth centuries 130 Ibn 'Abd al-Rafi concluded that the established 
rule of the school was that a qadi who presides over a wide area should 

appoint hakims who should hear cases that occur outside the capital 
(misr) 131 

However, officials nominated by the caliph or the sultdn, that is, by 
chief officials, are also called hakims 'Iyad b Mius (d 544/1149), 
who was the qadi of Ceuta, writes "Unless the sultan, when appointing 
hakims such as a market inspector (sdhib al-suq) or others "132 The 
Cordoban jurist Ibn 'Abd al-Barr (d 463/1071) writes "According to 

Asbagh (d 225/839) and other jurists, the hakim is competent to deal 

only with matters which the highest sultan (al-sultdn al-akbar) has 

delegated to him "133 

Whatever the source of his appointment, a hakim's judgment is 

subject to judicial review by the qadi After enumerating six offices 

(khutta, pl khitat) vested in "hakims," that is, cadiship (qadd'), police 
(shurta), .sahib al-ma.zlim, sahib al-radd,134 market inspector (sdhib 

129 Muslim jurists generally agree that "[i]jtihdd is not reversible by its 
equivalent (al-ijtihad lI yunqad bi-mithlih)" (see Kamali, "Appellate Review," 69) 
The case analyzed here occurred when the Malikis were politically influential See 
S M Imamuddin, Muslim Spain, 711-1492 A D (Leiden: E J Brill, 1981), 52; 
Dominique Urvoy, "The 'Ulamd' of al-Andalus," in The Legacy of Muslim Spain, 
ed Salma Khadra Jayyusi (Leiden: E J Brill, 1992), 852 

130 Hady Roger Idris, La Berberie oiientale sous les Zi ides, 2 vols (Paris: 
Adrien-Maisonneuve, 1962), vol 2, 548-49; Levi-Proven9al, Histoire, vol 3, 126- 
27; Tyan, Histoire, 562-63 

13 Ibn 'Abd al-Rafi', Mu'ln, vol 2, 612 
132 'lyad, Madhdhib, 36 
133 Ibn 'Abd al-Barr, Kdfi, 499 
134 The sahib al-radd is the official whose "[S]pecific function it was," accord- 
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al-suq) and town prefect (sahib al-madina), Ibn Sahl (d 486/1093) 
states 

Some say that the cadiship (qa.d') is the most powerful and the most 
venerable of them, particularly when the leadership of prayer is also 
invested in the qadi He is in charge of the direction of judgments 
(ahkdm) and of inquiry into all that has to do with the cadiship 135 

According to this opinion, the qadi, himself sometimes called a hakim, 
occupies a high position in the hierarchical structure in which other 
hakims are subject to his judicial review and direction The following 
statement by Ibn 'Attab (d 462/1069) alludes to a hierarchical structure 
in the judicial system When asked if a hakim, upon assuming the office 
of qadi (khuttat al-qadd') may reexamine a fact that he had previously 
established in his capacity as a hakim, Ibn 'Attab reportedly replied 

"No [In adjudicating a case for a second time, h]e must depend on the 
[established] fact which is binding by virtue of the judicial authority (al- 
hukuma) with which he was invested [in his capacity as a hdkim] He 
may not try the case from the beginning " [Ibn 'Attab] continued "With 
regard to this, I consulted Abf 'Ali b Dhakwan about judgments of the 
police (shurta) or of the market inspector 136 which subsequently were 
raised (irtafa'a) to the status of a judicial decision in a qdli court 
(ahkam al-qadd') "137 

This passage, particularly the expression "raised," suggests that a 

judgment issued by a market inspector is regarded as a first instance of 

qadi justice and is subject to reversal by the latter 
At this later stage, therefore, judicial review is considered in terms of 

both delegation and a mujtahid's right to redress an erroneous judg- 
ment Should the judicial review of a judgment issued by a sultan or a 
hakim be undertaken in strict accord with the fiqh? Theoretically, yes, 

ing to Noel J Coulson, "to hear cases rejected by the qadi because the evidence 
proffered by the plaintiff, however intrinsically compelling, did not fulfill the 
precise standards exacted by the Shari'a" (Coulson, History, 127) This contradicts 
the assertion of Louis Milliot and Francois Paul-Blanc, who write that he was an 
official dependant directly on the Palace whose function was to hear grievances 
raised by litigants against a qadi's decision (Milliot and Blanc, Introduction, 547) 

135 Ahmad b Yahya al-Wansharisi, al-Mi'ydr al-mu'i ib wa'l-jami' al-mughrib 
'an fatdwd 'ulama' Ifi qiya wa'l-Andalus wa'l-Magh ib, 13 vols, ed Muhammad 
Hajji (1st ed, Beirut: Dar al-Gharb al-Islami, 1401-03/1981-03), vol 10, 77-78; 
Vincent Lagardere, "La Haute judicature a l'epoque almoravide en al-Andalus," Al- 
Qantara, vii (1990), 135-37 

136 On the relationship between qadi and muhtasib, see R P Buckley, "The 
Muhtasib," A abica, xxxix (1992), 75-80 

137 Sha'bi, Ahkdm, 178 

71 



HIROYUKI YANAGIHASHI 

as indicated by Abu 'Imran al-Fasi (d 430/1038), who affirms that any 
judgment rendered by officials in charge of affairs relating to houses 
('ummdl al-mandzil) is valid (yanfudhu), "so long as it is correct (min 
al-sawdb) "138 

The next two cases indicate, however, that a judicial decision 
rendered by an official is valid even if it is in conflict with the rule Ibn 
Rushd was consulted about the following case 

A man purchased a share in a piece of land, while one of the co-owners 
was absent and ignorant of the sale The co-owner therefore retained 
his right of pre-emption The purchaser then made a plea before the 
sultan to divide the land among the present co-owners After the sultan 
had partitioned the land, the purchaser built a structure on the plot that 
belonged to him Ibn Rushd said, "By erecting this structure the 
purchaser did not commit a tort, for he built it on what belonged to him 
following the partition and he believed that the partition authorized by 
the sultan had the effect of nullifying the right of pre-emption of the 
absentee "139 

It is unanimously admitted that the right of pre-emption is not 
extinguished by the absence of the pre-emptor 140 Legally, the purchaser 
could not oppose the claim of a pre-emptor who demanded cancellation 
of the sale However, Ibn Rushd maintained the sultan's judgment The 
second case also was addressed to Ibn Rushd 

A man gave away in marriage his daughter who was under his 
guardianship, stipulating a clause in the contract relating to prompt and 
deferred dower Then the husband disappeared for some time before 
consummating the marriage The wife's father established the hus- 
band's absence before the hakim of the district [hdkim al-jiha, hakam 
al-jiha, as in Ibn Rushd's Fatdwd, seems to be incorrect], who dis- 
solved the marriage Upon his return, however, the husband came to 
terms with his father-in-law, who gave him a six-month delay, during 
which the husband intended to earn the means to continue marital 
relations While the husband was absent a second time for a short 
period, his father-in-law married his daughter to another man Upon his 
return the (first) husband asked for her hand 141 

Ibn Rushd issued a fatwd stating that once the hakim had rendered a 
judgment declaring the first marriage to be dissolved, an amicable 

138 'Iyad, Madhdhib, 37 
139 Ibn Rushd, Fatawd, vol 3, 1314 
140 Ibn 'Abd al-Barr, Kaft, 441-42; Muhammad b Hasan al-Shaybani, Kitab 

al-hujja 'ald ahl al-Madina, 4 vols (Beirut: 'Alam al-Kutub, 1403/1983), vol 3, 
87. 

141 Wansharisi, Mi'ydr, vol 3, 378-79; Ibn Rushd, Fatdwd, vol 1, 179 

72 



THE JUDICIAL FUNCTIONS OF THE SULTAN 

settlement may not serve to restore marital relations and only the 
second marriage is valid 142 Here the hakim's judgment is binding, 
although thefiqh rule is that a qadi or a sultan should fix for the wife a 
term of four years, at the expiration of which she observes the 'idda 
(period of abstinence) and may then remarry 143 

IV Conclusion 

Having examined a number of civil cases in which the sultan plays a 
role, I am now in a position to answer the questions posed at the begin- 
ning of this essay What roles are assigned to the sultan and under 
what conditions? Is the law applied by the sultan identical to thefiqh or 
is it different? And what is the position of the sultan in thefiqh judicial 
system? 

Cases in which the sultan plays a role can be divided into four 
categories (a) those in which the sultan plays an instrumental role to 
help a litigant claim a right that is substantively endorsed by thefiqh, 
(b) those in which the sultan is called upon to adjudicate for a practical 
reason, (c) those in which the sultan adopts a solution dictated by 
considerations of equity, and (d) those which fall under the sultan's 
exclusive jurisdiction 

The law applied by the sultan in his capacity as a judge differs from 
thefiqh, but the difference between thefiqh and the sultan's law is mini- 
mal, because the latter is designed to fill gaps in thefiqh and to modify 
it only if strict application of thefiqh would result in an undesirable 
consequence It may be objected that this law should be regarded as the 
fiqh, since it is the Maliki jurists themselves who define this law In my 
view, however, the Malikis call upon the sultan to adjudicate in these 
instances precisely because the desired outcome cannot be justified by 
means offiqhl legal techniques such as istihsan or takhfif The sultan's 
law therefore should be regarded as an extension of thefiqh 

The earliest Maliki jurists did not commit themselves to the definition 
of sultan- justice and they regarded a sultan's judgment as reversible 
only if it was manifestly corrupt By the middle of third/ninth century, 
the Malikis developed a theory of judicial review relating to a judgment 
issued by a sultan First, the sultan is regarded as competent to deal 
only with matters delegated to him Second, the qadi or the mufti, in his 

142 Ibid 
143 'Utbi, Mustakhraja, vol 5, 368, 408, 411 
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capacity as a mujtahid, may reverse an erroneous judgment, irrespec- 
tive of who issued it Some jurists thought in terms of a hierarchical 
structure in which the qadi presides over subordinate judges (hukkdm, 
sg hakim) 

Despite this theoretical development, as far as the individual cases 
are concerned, it appears that judgments issued by a sultan or a hakim 
continued to be subject to a loose form of judicial review by jurists 
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