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Foreword

In recent years, the international economic slowdown has put pressure on construction markets 
and major project investment around the world. In spite of this, the construction industry has 
continued to push the boundaries in terms of design, innovation and ambition to reshape our built 
environment. One way in which this has been achieved is by making the industry increasingly 
international, particularly as developers and investors look to emerging markets and the 
increasingly established Asian and Middle Eastern markets to secure landmark projects.

Taylor Wessing’s global Construction and Engineering group is expertly placed to help you 
succeed in this increasingly global landscape. The team combines expert legal knowledge 
with commercial insight to add real value to projects around the world. With 22 offices in 13 
jurisdictions, we can advise you on all aspects of construction work from project inception, 
through design and procurement to completion, with particular expertise in:

 � Construction and Development finance

 � Development (including Hotels)

 � Infrastructure

 � Public procurement

 � Renewable energy

 � Sustainability

 � Disputes

 � Construction insolvency

This brochure has been created to act as your guide to the legal, technical and commercial 
issues of which you need to be aware when embarking on a project in some of the world’s 
largest construction markets. For each jurisdiction, it also highlights topical issues in the relevant 
domestic market, which we hope you will find both informative and of practical benefit.

Laurence Cobb, 
Construction Partner London
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Key Contact

Alexander Scheitz
Partner, Vienna
+43 (0)1 716 55 0
a.scheitz@taylorwessing.com 

Austria

In Austria the construction industry is undergoing significant change. As the demands of the 
market shift from design to functionality and sustainability, legal requirements also change. 
Previously, the modernity of a building was only an aesthetic consideration, whereas now it is 
becoming a technical requirement which requires a new approach to legal issues and advice.

Methods of procurement

Entering into contracts with public entities usually 
requires Contractors to participate in a formal 
bidding process. In these circumstances the legal 
framework is defined from the beginning and is 
not negotiable. As a result of this, the Contractor 
has to precisely analyse the requirements of 
the tender to avoid discrepancies between the 
project bids and projects costs.

Recently the most popular form of procurement, 
the public private partnership, has become more 
important and has been used on a number of 
projects including transport infrastructure and 
buildings such as nursing homes. 

Apart from these methods of procurement 
used in the public sector, there are private 
construction projects where the procurement 
methods include agreements for designing works, 
construction, maintenance and/or marketing.

Standards forms of contract

According to Austrian law, there is no 
requirement to use a specified form of contract. 
Any agreements can be freely-drafted and can be 
especially tailored to the needs of a given project. 
Mainly in B2B contracts, public standards are 
used in order to simplify the negotiation process.

There are different public standards, the most 
common of which is the ÖNORM regarding 
contracts for work and services. There is a 
wide variety of standards for different types of 
agreements.

In addition to the ÖNORM, other common 
conditions include European standards (such as 
CEN, CENELEC and ETSI) or the international 
ISO standard. 

Although all of these standards need to be 
agreed between the parties in order to have legal 
effect, they can be seen as market standard 
conditions of contract and will therefore be 
implied into a contract if there is a question 
regarding interpretation or inadequacy of the 
contract’s provisions

Project security

To assure the Employer’s rights to timely 
completion and work that is free from defects, 
the Contractor usually has to provide a form of 
security. Often the Contractor is asked to provide 
a proper performance guarantee (approximately 
10% of the contract sum) as well as a warranty 
bond or retention post completion (usually 5% of 
the contract sum). Additionally, Contractors are 
typically asked to assign their rights and warranty 
claims against subcontractors to the Employer.

Insurance

Generally, Austrian law does not require 
any insurance agreement to be in place and 
there is no obligation on the Contractor to 
apply for special third party liability insurance. 
Nevertheless, as building insurances usually 
do not cover the construction period, the 
Contractor is usually asked to provide an all risk 
insurance covering the full reinstatement value 
of the works performed so far. Furthermore, 
it is common that the Contractor is obliged to 
maintain professional indemnity insurance at least 
for the entire construction period. 
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Methods of dispute resolution

In Austria there are no specific construction 
courts or tribunals. Construction disputes are 
dealt with by the regular courts in accordance 
with the provisions of the Code of Civil 
Procedure. 

Aside from jurisdiction of the regular courts, 
parties to a General Contractor’s Agreement 
may agree on the exclusive jurisdiction of an 
arbitration tribunal. Sometimes people agree 
on dispute resolution by expert determination 
where specialist knowledge is required (this is 
mostly used for the assessment of defects in 
construction works).

Besides regular jurisdiction and arbitration 
tribunals, mediation is also a method of dispute 
resolution that has become more popular in 
previous years.

Remedies

In most construction contracts the parties agree 
on penalties for late completion as well as faulty 
construction or other defects. The penalty may 
be calculated as a lump sum (including a cap on 
recoverable damages) or on a fixed sum which 
accrues on a daily basis.

Furthermore, it is common to agree on retention 
in order to enable the Employer to deduct 
liquidated damages from the Contractor’s fee. It 
is also common to replace the retention with a 
bank guarantee.

Furthermore, General Contractor’s Agreements 
generally provide termination clauses where there 
is serious delay or irreparable defects.

Current Issues

 � New technologies and the focus on 
sustainability bring new challenges to the 
planning and execution of construction 
projects. The law is still evolving in this area 
and numerous disputes may arise within 
“green building” projects.

 � According to the new “Energy Performance 
Certificate Act” the energy efficiency rating 
of a building has to be published when 
promoting real estate (for sale or rent) and 
not only when entering into a contract, as 
was previously the case.

Relevant experience

> 
Advice to REWE Group 
(number one food retail 
chain in Austria) regarding 
the development of 
shopping centres in Austria

>  
Advice on the planning and 
development of a holiday 
resort (partly as a time 
sharing model)

>  
Acquisition of industrial 
plants including advice 
on obtaining planning and 
operating permits for Eternit

>  
Acquisition of an industrial 
plant including advice on 
construction issues to 
Lafarge

Specific legislation:

The legal requirements for construction 
contracts can be found in the Civil Code and the 
Commercial Code.

Furthermore, there are specific regulations 
for health and safety at work; labour and 
administrative law legislation also has to be 
considered as well as restrictions on foreign 
workers.

Every construction project has to undergo 
an approval procedure under public law. The 
main aspects of this approval are the building 
regulations (which vary in each of the nine 
provinces in Austria), the land use regulation 
and, for larger projects, an environmental impact 
assessment. 
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Key Contact

Christine Flion
Partner, Brussels 
+32 (0) 2 289 60 60
c.flion@taylorwessing.com 

Belgium

With Belgium acting as host to a number of leading International and European institutions, the 
country offers increased opportunities which have led to a constant development and evolution of 
the construction market. Despite the recent financial crisis, which impacted all European markets, 
there is currently a number of large urban projects such as malls and shopping centres.

Methods of procurement

In the construction industry, it is common for a 
procurement notice to be issued with reference 
to general or specific conditions.

The rules applying to the tender differ whether 
the procurement is launched by a public entity or 
a private entity.

Procurement notices issued by public entities 
must comply with the Belgian Law of 15 June 
2006 on public procurements and certain 
contracts for works, supplies and services. 
A range of general principles linked to good 
administration and other European fundamental 
principles must also be followed when awarding 
public contracts. The most relevant principles 
are equal treatment and non-discrimination, free 
competition, transparency, legal certainty and 
proportionality. 

Public contracts are awarded by:

 � adjudication, where the contract is awarded 
on the basis of the price only

 � invitation to tender, where the contract is 
awarded on the basis of several objective 
criteria which are determined by the 
procurement notice or another element of the 
tender return, such as the price, the technical 
value, or the after-sales service.

In some specific circumstances determined by 
the law, a public entity may use other methods to 
award contracts:

 � negotiated procedure with procurement 
notice

 � negotiated procedure without procurement 
notice

 � project competition

 � competitive dialogue

 � public works concessions

By contrast, private construction procurement is 
not governed by any specific rules.

Standards forms of contracts

The most common forms of construction 
contracts for private construction works are:

 � real estate development agreement: a 
contract by which a developer undertakes, 
in compliance with a precisely determined 
programme, to provide a building while having 
the control of the project;

 � project management agreement: a contract 
by which the Employer gives the power to a 
Project Manager to act as his agent, i.e. in the 
name and on behalf of the Employer;

 � off-plan sales: contract by which the seller 
guarantees the successful completion of 
a building to be built, off-plan sales for 
residential construction are governed by 
the Belgian Law of 9 July 1971 on residential 
construction and the sale of housing that has 
yet to be built or is in the process of being 
built, known as the Breyne Law; and

 � construction contract by which a 
Contractor undertakes to build a building for 
remuneration.

Project security

Belgian law provides various possible guarantees 
such as:

 � personal surety;

 � demand guarantee;

 � pledge on assets;

 � mortgage on real estate; and

 � a mortgage is subject to formalities regarding 
execution of notary deed and registration with 
the registrar of mortgages.
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Insurance

The most important Belgian law in respect of 
construction insurance is the Law of 25 June 
1992 on land insurance contracts. Belgian 
insurance law is not fundamentally different 
from the national laws of the other EU member 
states. As in France, there are some mandatory 
insurances such as insurance against work 
accidents and, depending on the project, fire and 
explosion insurance, civil liability insurance and 
professional liability insurance.

Other available insurance products, which are not 
legally required, are site risk insurance, ten-year 
warranty insurance, maintenance civil liability 
insurance and post delivery civil liability insurance.

Methods of dispute resolution

For the private sector, the most common 
forms of dispute resolution are litigation and 
arbitration. There are no specialised tribunals 
for construction, but the main civil courts have 
specialised construction sections.

Most construction disputes are resolved within 
the court system and require the appointment 
of an expert. Arbitration is also commonly used 
where the construction project is international. 
Mediation and conciliation are developing as 
methods of alternative dispute resolution. 

Remedies

Damages can be claimed in the event of late 
completion of a project. These damages are 
generally calculated on a basis of 5% to 15% of 
retention, and Contractors can replace this by 
providing a bank guarantee. The contract can 
also contain a termination clause.

Furthermore, the Contractor remains liable 
towards the Employer for any defects on the 
part of his subcontractors. The Contractor has 
a remedy against the subcontractor and will 
only have to demonstrate that the contractual 
requirements have not been achieved. In such 
a case, the subcontractor is deemed liable for a 
breach of contract, except if the subcontractor 
can prove its obligations were not fulfilled 
because of force majeure or another external 
cause. The unpaid subcontractor on the other 
hand has a direct remedy by virtue of the law 
against the Employer.

Current Issues

 � The construction industry is currently 
suffering from a lack of a qualified and 
sustainable workforce, particularly in 
Brussels.

 � The increase of new forms of construction 
contracts from Anglo-Saxon countries and 
the Netherlands have required Contractors 
to participate to a greater extent in the 
conception of building projects. These 
contracts have also raised questions 
regarding compliance with the Belgian Law 
of 20 February 1939 on the protection of 
the title and profession of architect.

 � As a result of a decision of the European 
Court of Justice dated 9 November 2006 
(EU Commission v. Kingdom of Belgium), 
the system of registration of contractors 
has been abolished since 1st September 
2012.

Relevant experience

> 
Acting for Global Hotels & 
Resorts B.V. (Hotel Astoria) 
on the negotiation of an 
Architect’s Appointment, a 
Demolition and Renovation 
Contract and an Interior 
Design Agreement.

> 
Acting for Groupe ATLAND 
on the Termination of 
a Building Contractor 
agreement, negotiation of 
association with another 
promoter, and advising and 
representing a real estate 
promotion company in a 
litigation concerning a real 
estate project in Brussels 
(ongoing file).

> 
Advising ProWinko on 
a development project 
and constructions in the 
Brussels Region and public 
procurement issues.

> 
Acting for a leading global 
player in the energy 
sector in respect of a 
dispute concerning a major 
construction site.

Specific legislation

In Belgium there are a number of laws which are 
relevant to the construction industry:

The Belgian Civil Code establishes a special 
liability regime. Pursuant to article 1792 of the 
Belgian Civil Code, Architects and Contractors 
owe the Employer and any of his assignees a  
10-year warranty for defects which affect the 
structure of the building.

Numerous mandatory labour laws apply. 
Generally, working hours are limited to eight 
hours a day and 38 hours a week. Non-EU and 
non-European Economic Area nationals need a 
work permit to be legally employed in Belgium. 
Residence permits are required for stays of three 
months and longer.

Environmental matters are handled on a regional 
basis, which means that different provisions apply 
in the three Belgian Regions (Brussels, Flanders, 
and Wallonia). Generally, environmentally 
hazardous activities require a permit or prior 
authorisation from the government.
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Key Contact

Cody Chen
Partner, Shanghai 
+86 (0) 21 62 47 72 47 
c.chen@taylorwessing.com

China

China is currently experiencing a construction boom. Due to the increasing globalisation of the 
world economy, the construction industry in China is expected to become more sophisticated 
in terms of procurement, performance and management, but currently it remains relatively 
undeveloped.

Methods of procurement

The traditional approach of separation of design 
and construction has been the predominant 
model in China for the last 25 years, however, 
a more integrated general contracting, project 
management, or even turnkey approach has 
been increasingly adopted in practice. Ultimately, 
of course, there are many different procurement 
options available for construction projects in 
China, such as:

 � build-only Contracts;

 � design-only Contracts;

 � design and Build Contracts;

 � EPC / Turnkey Contracts, or

 � construction Management Contracts.

Although some of these models are not yet 
widely used, it is only a matter of time before we 
see more integrated turnkey-type arrangements 
where, once the Employer’s specification has 
been finalised, the next task is essentially to turn 
the key in the completed project and start it up.

Standards forms of contracts

Standard form contracts have been in use for 
some time in China. The most commonly used 
forms of construction contract in domestic 
projects is the PRC Construction Contract 
(GF—1999—0201) which was published on 24 
December 1999 (“PRC Construction Contract”). 
The PRC Construction Contract consists of 
three parts: i) Articles of Agreement; ii) General 
Provisions; and iii) Special Provisions.

The contract contains provisions which are 
common in many international standard form 
contracts, in particular the old Federation of 
Consulting Engineers Red Book (4th edition), for 
instance:

 � appointment and the role of an engineer;

 � obligations on the Employer and the 
Contractor;

 � extension of time;

 � variations to the works;

 � completion of the works;

 � defects period;

 � subcontracting, and

 � insurance and performance bonds.

It has the advantage of being tailored to fit the 
legislative and regulatory framework in China, 
although likely to be amended by Employers. In 
our experience, deviations from standard form 
contracts based on international norms are 
generally acceptable to Chinese Contractors as 
well as the regulatory authorities.

Project security

The PRC Construction Contract provides that 
the Employer and the Contractor are to provide 
mutual bonds to each other. In most cases only 
the Contractor provides a performance bond to 
the Employer at about 10% of the total contract 
value. 

Insurance

Chinese law encourages individual certified 
professional and technical practitioners as well 
as construction and design firms to purchase 
and maintain professional liability insurance, 
although it is not mandatory. Such insurance is 
not widely available in China and design institutes 
are reluctant to take out such policies (mainly for 
cost reasons). Nevertheless, foreign Employers 
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should insist that the design institutes purchase 
professional liability insurance and should ensure 
that the policies are current and paid up.

Methods of dispute resolution

Traditionally, standard form construction 
contracts include a clause requiring that any 
disputes or differences arising under the contract 
should be referred to arbitration. Therefore it 
is usual for most construction disputes to be 
resolved by arbitration rather than litigation in the 
courts. 

Remedies

One of the issues of most concern to Employers 
when developing a project is delayed completion 
of the works. Standard form contracts provide 
clauses regarding remedies and liability for 
delayed completion. It is notable that under 
Chinese law, the liquidated damages which are 
specified under a contract may be adjusted if 
they are lower or grossly in excess of the actual 
loss incurred.

Specific legislation:

The PRC Construction Law, which became 
effective on 1 March 1998, was the first Chinese 
law regulating construction-related activities. 
Accordingly, the PRC Construction Law is 
the first port of call for any foreign investor 
considering construction or real estate projects 
in China. In essence, the PRC Construction 
Law is the prime legislative mechanism for 
controlling and supervising the administration 
of construction activities in China, for ensuring 
the quality and safety of construction projects, 
and promoting the healthy development of the 
construction industry in China.

Current Issues

 � The Chinese authorities are promoting the 
EPC and project management model in the 
civil construction industry. 

 � Contractors are increasingly returning 
low bid prices to secure tenders, before 
later trying to negotiate variations and 
additional charges to increase the Contract 
Sum. Foreign companies investing in or 
constructing factories in China frequently 
get trapped by this local strategy.

 � The newly launched Shanghai Pilot Free 
Trade Zone (“SHFTZ”) has lifted certain 
restrictions towards foreign invested 
engineering design and construction service 
providers. The statutory requirement on 
previous project reference for a foreign 
invested engineering design company 
registered in SHFTZ may be waived for 
application of a design qualification. The 
project investor and investment ratio 
related restriction may also be lifted for 
a wholly foreign-invested construction 
company registered in SHFTZ. Further 
implementing details are pending.

Relevant experience

> 
Advised Daimler on the 
construction of a new 
factory plant

> 
Advised KAMAX on the 
construction and lease of a 
customised factory plant

> 
Advised Alfa Aesar 
(subsidiary of Johnson 
Matthey) on the acquisition 
of land, engineering and 
construction of a chemical 
storage facility

> 
Advising Eisenmann on its 
China restructuring project, 
which involves expropriation 
of land, acquisition of new 
land and construction of a 
new plant in Shanghai

> 
Advised Erhardt Leimer in 
acquiring a new industrial 
site in Hangzhou

> 
Advised Hirschmann on a 
land acquisition and plant 
construction matter in 
Shanghai

> 
Advised Webasto on an 
EPC contract for a new 
factory plant in Chongqing, 
and a plant lease contract in 
Wuhan

> 
Advise Schmersal on a EPC 
contract dispute in Shanghai
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Key Contact

Erwin Hanslik 
Partner, Prague 
+420 224 81 92 16
e.hanslik@taylorwessing.com

Czech Republic

The construction industry in the Czech Republic has been changing rather dramatically in recent 
years. The new cadastral statute, significant judicial decisions and, above all, the new civil code, are 
going to considerably alter the way the construction industry functions and it is therefore all the 
more important to acknowledge these changes. 

Methods of procurement

Apart from the standard practice of procurement 
in construction such as private construction 
projects, there are other major methods of 
procurement in the construction industry 
involving the public sector.

There are a wide variety of public contracts 
governed and introduced by cities, counties, the 
state and similar public institutions that imply 
the fulfillment of statutory conditions such as 
attending tenders, declassifying contracts and 
similar conditions. Public entities are increasingly 
making use of electronic auctions and similar 
procurement methods. Detailed information 
can be found on the “Public procurement and 
concessions” website.

In recent years a new and increasingly popular 
form of procurement, the Public-Private 
Partnership (a combined collaboration of public 
and private entities in order to secure public 
services) has come into use. For PPP projects, 
the same conditions apply as for the public 
contracts mentioned above. 

Standards forms of contracts

The Czech construction industry still mostly uses 
individual common contracts for work defined 
either by the Civil or the Commercial Code. 

The new Civil Code provides that the “contract 
of construction” is statutorily defined form 
of contract, which is not defined by current 
legislation. 

However, the Czech construction community 
also uses a wide range of contractual agreements 
in various prescriptive forms. Depending on the 
type of project and the level of finalisation, the 

Civil Code or the Commercial Code may apply to 
one of these contracts. Most model contracts in 
construction use general terms and conditions 
based on section 273 of the Commercial Code. 

The most common of these general terms and 
conditions are:

 � those compiled by the Construction council of 
the Czech society for the law of construction 
(S.I.A.)

 � the general terms, conditions and contract 
templates compiled by the Czech chamber of 
authorised engineers and technicians active in 
construction (ČKAIT)

 � the general terms and conditions issued 
by the SIA Construction board and the 
Commercial Chamber of the Czech Republic

 � the terms and conditions from the 
department for construction of surface 
transportation. 

In addition to the abovementioned forms of 
contracts, the international FIDIC general 
conditions are frequently used, mostly in 
international construction projects involving 
foreign Contractors. 

Project security

The most common form of security in the 
Czech Republic is the building lien regulated by 
the Czech Civil Code. This form of security is 
mostly established by contracts and it is usually 
agreed upon in the opening stages of every major 
investment. The security, if agreed upon, has to 
be registered with the respective cadastral office. 
The right to enforce this security is time-barred 
after 3 years from the moment the right could be 
invoked.
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Insurance

The Czech legal system offers a wide variety 
of insurance options for construction projects, 
from insuring the building site to insurance 
for unfinished construction projects. Such 
agreements are a common feature of contracts 
for work and are defined by the statute no. 
277/1999 Coll. on insurance. 

However, the new Civil Code is expected to 
come into force in 2014 and it will regulate a wide 
range of insurance matters currently regulated 
by the statute of insurance. The change in 
regulation is likely to cause certain problems for 
the regulation of insurance in the construction 
industry. 

Methods of dispute resolution

The most common way of solving disputes 
over construction contracts is via court 
proceedings. The statutory right to adjudication 
is also a common form of dispute resolution in 
construction law. However, alternative methods 
such as arbitration or mediation are used 
frequently, especially among large Contractors.

Any arbitration agreement (ICC, LCIA, etc.) is 
enforceable in the Czech Republic. Domestic 
arbitration is exercised according to the 
Arbitration Act no. 216/1994 Coll. by the 
Arbitration court within the Czech Chamber of 
Commerce and the Agricultural Chamber of the 
Czech Republic. When it comes to mediation, 
Czech law supports a “double line” regulation. A 
mediator can either be registered with the bar 
association and then be accountable to the bar 
or be registered with the Ministry of Justice and 
then be accountable to the Ministry. 

Remedies

Where one of the parties is late in completing the 
construction of a project, the other party may 
claim remedies, damages and additional costs 
and/or withdraw from the contract. In some 
specific cases each contracting party may claim 
that exceptional circumstances have caused 
the delay and can exclude itself from additional 
liability or obligations. The definition of remedies 
depends on the individual circumstances.

Current Issues

 � As already mentioned the great changes 
in legislation is a hot topic in the Czech 
Republic, especially the new Civil Code, 
which will cause dramatic changes and 
additional costs, such as legal fees.

 � Although the Czech economy is in 
recession, the construction industry is 
prospering. The industry is especially strong 
in and around the Prague area. 

Relevant experience

> 
Acting for the developer 
S + B Gruppe concerning 
the development and 
commercialization of the 
office building QUBIX near 
the centre of Prague.

> 
Acting for the logistics 
company Gebrüder Weiss 
on the purchase and 
development of real estate 
near Prague and another site 
near Brno for the purposes 
of the construction of 
logistic centres.

> 
Acting for the Republic 
of Austria concerning the 
purchase and development 
of real estate for the 
purpose of erecting a new 
school building for the 
Austrian Grammar School in 
Prague.

> 
Acting for the fashion retailer 
C&A in connection with 
construction law advice 
concerning new retail 
premises in the centre of 
Prague.

> 
Acting for the fashion 
retailer MANGO concerning 
construction issues in 
various shops around the 
Czech Republic

Specific legislation

Construction law involves specific legislation 
(building law Nr. 183/2006). Following the 
Czech Republic’s membership of the European 
Union, Directive 2002/91/EC of the European 
Parliament on the energy performance of 
buildings was implemented into Czech law. 
According to this Directive every building must 
have its own ‘energy performance certificate’ 
(in the form of a plaque). This certificate is an 
obligatory part of the documentation which 
is required in order for a building to receive its 
license. The energy performance certificate of 
a building includes the percentage of energy 
which is needed for heating, air-conditioning and 
ventilation systems etc. The energy performance 
certificate ranks the building into categories 
ranging from A to G. 

Last year the government passed a new 
cadastral bill imposing further costs and 
conditions on the party bringing a claim.

As part of extensive legislative changes, the new 
civil code will enter into force at the beginning of 
2014. This is considered to be one of the biggest 
changes of legislation in the Czech Republic since 
the fall of Communism. The change will affect 
all areas of civil law, including the construction 
industry. The regulation of contracts, securities 
and so on will now be governed by the new civil 
code. 
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Key Contact

Olivier Laffitte
Partner, Paris 
+33 (0) 1 72 74 03 33
o.laffitte@taylorwessing.com 

France

In France, the construction sector is a highly regulated area with compulsory insurances, a 
special liability regime and standard contract forms that are broadly used. In addition, the sector 
raises complex and sophisticated cases of litigation that can be brought before both civil and 
administrative courts. 

Methods of procurement

The normal practice in the construction industry 
is to go through a biding process on the basis of 
defined specifications. 

Standard forms of French agreements change 
according to whether the project relates to private 
or public sectors. 

For contracts signed with public entities, the 
standard form is defined by the French Code of 
Public Procurement. 

Usually, those construction contracts are 
governed by a letter of appointment, general 
conditions, and special conditions. By contrast, 
for private constructions there are no mandatory 
forms. However, the main form contract can be 
found on the French site AFNOR. 

International projects can use the forms provided 
for local projects but they most frequently use 
contracts adapted from the standard form 
contracts provided by the International Federation 
of Consulting Engineers. 

Standards forms of contracts

The most common forms of construction contract 
for private construction works are: 

 � real estate development agreement (contrat 
de promotion immobilière): this is a contract in 
which the Employer entrusts a developer the 
project of the construction building

 � project management agreement: this is  a 
mandate agreement between an Employer 
and a Project Manager. The Project Manager 
acts on the name and on the behalf of the 
Employer

 � off-plan sales (vente sur plans ou en l’état futur 
d’achèvement, known as “VEFA” agreement): 
upon the signature of the contract, the seller 

guarantees the purchaser the successful 
completion of the building

 � construction contract (contrat de 
construction): this is a contract in virtue of 
which the Employer calls upon a Contractor to 
build against remuneration

Project security

Lenders need to obtain guarantees from the 
Employer and/or the Contractor so French law 
provides typical security measures for the proper 
implementation of the project: 

 � first ranking securities over land (sûretés 
réelles de premier rang sur le terrain)

 � security over assets (sûretés sur les actifs)

 � parent company guarantees (garantie  
maison mère)

 � holdback payments (retenues de garantie); 

 � financial completion guarantee (garantie 
financière d’achevèment): through the VEFA 
agreement for instance the Employer will 
benefit from several bank guarantees whereby 
the bank undertakes to pay all amounts 
necessary for the completion building

Insurance

There are two kinds of insurance in France, the 
compulsory ones and the non compulsory. The 
compulsory ones must be taken before the start 
of works by all parties. There are several types 
of mandatory insurance: structural damage 
insurance, ten-year warranty insurance and 
professional indemnity insurance. 

As regards non compulsory insurances, there 
is site risk insurance, insurance covering loss 
resulting from specific events and, general liability 
insurance. 
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Methods of dispute resolution

For the private sector, the most common forms 
of dispute resolution are litigation and arbitration. 
There are no specialised tribunals for construction 
disputes; the main civil courts have specialised 
construction sections. 

In case of a public dispute the parties do not have 
recourse to arbitration because the administrative 
tribunals are the only “competent” jurisdictions. 

Most construction disputes are resolved through 
the court system. 

Mediation and conciliation are making progress 
however arbitration is also commonly used if the 
construction project is international. 

Remedies

When a project does not complete on time, it will 
cause construction penalties for late delivery to 
become due. 

This can take the form of 5% to 15% of retention, 
and Contractors can replace this by the providing 
of a bank guarantee. The contract can also 
contain a termination clause. 

Furthermore, the Contractor remains liable to 
the Employer for any defects on the part of his 
subcontractors whether or not approved by the 
Employer. In other words, the Contractor only has 
to demonstrate that the contractual result has not 
been achieved. In such a case, the subcontractor 
is deemed liable for a breach of contract, except 
if the supplier can prove that its obligations were 
not fulfilled because of force majeure or another 
external cause. 

Otherwise French law does not allow a negligent 
Contractor to be indemnified against the 
consequences of his or her own negligence. 

Specific legislation:

In France, there is specific construction legislation. 

Those involved in the construction industry are 
subject to a special liability regime. The articles 
1792 et seq of the French Civil Code provide that 
constructors owe a warranty for defects of 10 
years to the Employer and any assignee of the 
Employer. 

Current Issues

 � Recent changes have been made to 
the French Urban Planning and Building 
Codes to simplify the law with respect to 
administrative procedures in order to make 
projects and constructions easier. Further 
substantive reforms are expected in the 
coming months.

 � Energy efficiency requirements recently 
implemented by the Grenelle II Act of 12 
July  2010 shall give a new impulse to 
the economy through an investment plan 
supporting the construction sector. 

 � Although further large infrastructure 
developments remain subject to political 
decision and private sector financing 
capacities, a few major projects are 
underway, including the “French Pentagon” 
project in Paris, several skyscrapers in the 
La Défense area, high profile projects in the 
judicial sector and large scale investment in 
high speed rail links. 

Relevant experience

> 
Advising Egis Projects in 
relation to the Istanbul Strait 
Road Tunnel Crossing Project 
in Turkey (also known as te 
Eurasia Tunnel Project)

> 
Advising Cofely GDF-SUEZ 
and Groupe Financière 
Duval in relation to the 
financing, construction and 
operation of a major sports 
and leisure infrastructure in 
Cergy-Pontoise, near Paris 
and the CNSD military sport 
centre in Fontainebleau

> 
Advising Day & 
Zimmermann ECM in 
respect of construction 
works for a nuclear power 
plant in France

> 
Advising Caisse des Dépôts 
et Consignations in relation 
to the financing, construction 
and operation of various toll 
road projects in France

> 
Advising Deutsche 
Pfandbriefbank PBB in 
relation to the financing, 
construction and operation 
of the Carcassonne hospital 
in the South of France

> 
Advising Global Hotels 
& Resorts in respect 
of construction and 
refurbishment works for a 
luxury hotel in the South of 
France.

> 
Advising the French State in 
relation to an innovative legal 
scheme to develop social 
housing projects in France

> 
Advising Kaupthing Singer 
& Friedlander and Egis 
Projects in relation to the 
financing, construction 
and operation of airport 
infrastructures in the 
Republic of Macedonia

Contractors are also legally required to provide a 
one year completion guarantee to cover a third 
type of damage. 

Moreover the Law of 31 December 1975 provided 
for a special regime which governs the relations 
between a subcontractor and a Contractor and 
the Employer. 

The use of subcontractors is strictly regulated 
under French law; the method of their payment 
must be approved individually by the Employer 
before the conclusion of any agreement with the 
Contractor. 

In addition French labour law contains specific 
legislation relating to employment, dismissal or 
redundancy. For instance, the French labour code 
fixes a minimum wage and the number of working 
hours (10 hours a day and 35 hours a week). 

Moreover, foreign workers must obtain a residence 
permit and an employment permit to work. 

Finally, with regard to environment, each Employer 
may have to undergo an environmental impact 
assessment.
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Alexander Peinze 
Partner, Hamburg 
+49 (0)40 3 68 03 123
a.peinze@taylorwessing.com 

Germany

The German construction industry is currently focussed on housing and infrastructure. Many 
developers and investors are building, buying and refurbishing residential buildings due to a shortage 
of affordable housing in major German cities on the one hand and massive funds ready to be 
invested on the other hand. Moreover, Germany will have to invest heavily in its infrastructure 
over the next decade including the development of plants and logistic sites. In all these areas 
sustainability and functionality are key issues with a strong legal impact.

Methods of procurement

The national and European regulations for 
the awarding of contracts provide different 
procedures for various types of contracts for the 
provision of goods and services. Depending on 
whether the awarding of a contract falls above or 
below a certain threshold, it will be designated an 
open tender or public tender, a non-public tender 
or limited tender (in which the non-public tender 
must be with competition and the limited tender 
is possible with or without competition) as well as 
negotiation proceedings and single tender actions 
(each possible with and without competition). 
Tenders which exceed the threshold and those 
which fall below the threshold are generally the 
same in terms of content.

Standards forms of contracts

There are various international standard 
contracts (i.e. FIDIC standard forms, NEC, ICC 
or Orgalime standard contract forms) that are 
also frequently used for construction projects 
in Germany. However, under German law such 
standard forms are qualified as general terms of 
business (Allgemeine Geschäftsbedingungen) 
and are subject to the German legislation 
relating to general terms of business (sec. 305 
subsequent of the German Civil Code) which 
provides for various restrictions and limitations 
especially with regard to limitation of liabilities. 
Therefore, when standard contract forms 
are used it is very important that the parties 
individually negotiate and agree on the relevant 
provisions in order to circumvent the above 
mentioned restrictions, e.g. by agreeing on 
separate particular conditions to the standard 
contract form. 

Project security

Generally, in German construction contracts the 
Contractor is required to provide a performance 
guarantee or performance bond from a German 
Bank or its parent company as security for 
the fulfilment of its contractual obligations. 
Further, the Contractor usually has to provide 
for a warranty bond in an amount of 5 % of the 
contract price to be issued upon acceptance 
of the plant or building for the duration of the 
warranty period. The Employer on the other side 
usually – depending on the payment schedule 
– has to provide for one or several payment 
guarantee(s) or alternatively for a letter of credit, 
the later being mainly used where the guarantor 
has its place of business in a jurisdiction outside 
Europe.

Insurance

A common insurance concept for construction 
projects in Germany is that the Contractor 
provides for a Construction All Risk Insurance 
covering any damage to and/or loss of the 
plant or building and or/any component or 
materials thereof. Usually, the Employer is 
co-insured under such policy and a waiver of 
subrogation exists in favour of the Employer. 
Apart from the above, German construction 
contracts usually request the Contractor to 
further provide (a) a Commercial General Liability 
Insurance (“Betriebshaftpflichtversicherung”) 
covering bodily injuries, property damages and 
financial losses of third parties and in case the 
Contractor is also responsible for the design and 
engineering (b) a Professional Liability Insurance 
(“Planungshaftpflichtversicherung”) covering 
defects in design and engineering. Worker’s 
compensation coverage is subject to statutory 
law in Germany and a contractual obligation in 
this regard is not needed. 
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Methods of dispute resolution

For large scale international construction 
contracts arbitration has become the most 
common dispute resolution mechanism in 
Germany. Additional provisions on alternative 
dispute resolution methods such as mediation 
have over the past years increased extensively. 
We usually recommend to agree in the contract 
for an independent expert in cases of purely 
technical or commercial issues. It is in both 
parties’ interests for these to be resolved sooner 
rather than later in order not to affect progress 
of the works, e.g. disputes on the entitlement of 
Contractor to request change orders or variation 
requests. 

Remedies

With regard to defects in material and/or 
workmanship German statutory law provides for 
different remedies. In a first step the Employer 
is entitled to rectification of any defect by the 
Contractor by repair or replacement and in a 
second step the Employer is entitled at its choice 
to (a) claim damages, (b) rectify a defect itself or 
through third parties and claim any cost incurred 
from the Contractor, (c) rescind the contract 
or (d) reduce the contract price accordingly. 
The statutory warranty period for buildings and 
industrial plants is five years. Most construction 
contracts provide for limitations of these rather 
wide statutory remedies.

Current Issues

Due to Germany’s decision to give up nuclear 
energy and to close its nuclear power plants 
by the end of 2022 renewable energy is 
of increasing importance and there are 
various construction projects in this sector, 
in particular wind farm construction projects 
on and off shore. However, as in other 
jurisdictions also in Germany there are current 
discussions to reduce the feed-in tariffs 
payable under the Renewable Energy Sources 
Act (EEG) and the impact of such reduction 
remains to be seen.

Relevant experience

> 
Advising DB Netze on 
the preparation and 
development of space for 
large retail projects in inner 
city locations

> 
Legal assistance of the 
airport’s infrastructural 
company in the execution 
of large individual public 
procurement schemes for 
the Berlin Brandenburg 
International Airport

> 
Advising Deutsche Real 
Estate on all aspects 
of construction and 
architecture law as well as 
general legal advice on asset 
and property management

> 
Advising Frankonia on 
various large development 
projects regarding 
construction and engineering 
contracts as well as the legal 
monitoring of the project 
management

> 
Advising LBBW Immobilien 
on commercial real estate, 
construction and public 
planning law, e.g. for a 
inner city development in 
Frankfurt and the shopping 
centre “Stachus- Munich”

> 
Advising and representing 
the Bundesbaugesellschaft 
Berlin mbH in connection 
with the construction of the 
parliamentary buildings at 
Spreebogen

> 
Advising Dematic Europe 
GmbH in connection with 
the construction of a 
complex distribution centre 
for a well known German 
sportswear manufacturer

Specific legislation

Generally, and if not agreed otherwise by the 
parties, German construction contracts are 
governed by the German Civil Code (Bürgerliches 
Gesetzbuch), especially sec. 633 subsequent 
relating to contracts for works and services. 
Specific legislation with regard to construction 
contracts are the “German Construction 
Contract Procedures” (VOB Part A and B) which 
have been established by the German Committee 
for Construction Contract Procedures (DVA) 
together with the construction industry. The 
VOB contains generally well balanced provisions 
for construction projects taking into account 
both, the Employer’s and the Contractor’s 
respective interests. The VOB has to be agreed 
by both parties in order to be applicable. 
Generally, each construction project in Germany 
requires a building permit under the German 
Federal Building Code (Baugesetzbuch) or a 
permit under the Federal Immission Control Act 
(Bundesimmissionsschutzgesetz).



18 |  

Key Contact

Dénes Szabó 
Partner, Budapest 
+36 1 327 04 07 
d.szabo@taylorwessing.com

Hungary

The foundations of modern construction law in Hungary were firmly established in the 1980s and, 
following the country’s transition to a market economy, the field has developed further ever since, 
and an immense amount of new legislation has been adopted over the past two decades in order to 
meet the requirements of the industry.

Methods of procurement

There are no set rules for the procurement 
of construction projects that developers are 
required to follow. For management reasons, 
developers usually appoint the General 
Contractor of a project separately. Specific tasks 
are then either performed directly or outsourced 
by the General Contractor.

Obviously, developers may deviate from the 
above structure, by appointing a project 
management company to handle all management 
tasks associated with the development. This is 
rare however as such tasks can easily be carried 
out by the General Contractor, eliminating the 
need for an additional party.

Design contracts on the other hand are almost 
always handled separately by developers, as the 
majority of them wish to have greater control 
over the design process by maintaining direct 
contact with their chosen design team.

Most development projects are overseen and 
taken over on completion by expert technical 
supervisors appointed by the developers to 
ensure proper delivery.

Standards forms of contracts

General Contractor’s Agreements are a type of 
contract specifically regulated by the Hungarian 
Civil Code (Act IV of 1959). The provisions of 
the Civil Code however are not compulsory in 
this regard, as they only serve to provide the 
legal framework for matters that the contracting 
parties choose not to regulate separately in their 
agreement.

Since legislation does not provide standard forms 
of contract (although there are plans to introduce 
standard forms) the parties may use various 
forms of agreements. In practice, the market has 

accepted certain standard elements (such as 
the Contractor’s obligation to obtain insurance 
coverage, see later), which are included in most 
General Contractor’s Agreements, especially 
where commercial financing is involved.

Project security

Projects are traditionally secured by requiring 
the Contractor to provide a performance 
guarantee until the date of completion, usually 
in the amount of 10% of the project. Following 
completion, warranty bonds, typically covering 
5% of the value of the project, are offered for a 
negotiated period of time. Contractors are also 
bound by law to provide remedies for proven 
defects for a period of five to ten years (with 
the exact time depending on the nature of 
construction).

Both the performance guarantee and the 
warranty bond may be offered as a regular bank 
guarantee. As a cost saving alternative, the 
developer may instead have the right to withhold 
the agreed percentage of the Contractor’s fee 
until successful completion or until the end of the 
warranty period.

Other forms of security may also be required, 
e.g. it is not unusual that shareholders of the 
Contractor undertake suretyship, assuming full 
responsibility for any and all payment obligations 
of the Contractor that may arise at any time 
during the development project.

Insurance

No development project will be able to obtain 
financing either from commercial or from state 
sources without being adequately insured. For 
this reason, it is usually a strict requirement 
of General Contractor’s Agreements that the 
Contractor maintains all risk insurance coverage 
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for the full period of the construction works, 
despite the fact that there is no legal provision 
for such an obligation. General Contractors 
are typically also required to maintain liability 
insurance for the same period of time.

Methods of dispute resolution

Unless the parties to the General Contractor’s 
Agreement submit the resolution of disputes to 
an arbitration tribunal of their choice (usually 
the Court of Arbitration within the Hungarian 
Chamber of Commerce and Industry), General 
Contractor’s Agreements are subject to the 
jurisdiction of the Hungarian courts. The acting 
court is determined by competence rules based 
on certain parameters of the case, such as the 
value in dispute and, usually, the location of the 
defendant’s headquarters.

Large scale projects however, are more often 
than not submitted to arbitration as the rules 
of arbitration procedures put special emphasis 
on the timely resolution of disputes, which is 
generally preferred. The downside to arbitration 
is that fees significantly exceed those of regular 
courts, and that resolutions may be disputed 
under very specific conditions.

Remedies

General Contractor’s Agreements frequently 
require Contractors to pay penalties should they 
fail to deliver the project on time. Penalties may 
be determined as a lump sum payable by the 
defaulting Contractor, or as a daily fee calculated 
as an aggregate until the completion date of 
the construction. In the latter case however, 
the parties often apply a cap to the amount. 
It is important to note that penalties must 
not be excessive; the courts may reduce the 
total amount of a penalty if they establish (on 
a case by case basis) that penalty fees were 
exaggerated. Usually, a penalty will be found 
excessive if the amount exceeds 20% of the total 
project value.

The Employer is required by law to provide 
penalty interest on any amounts it falls into 
arrears with. Penalty interest is approximately the 
base rate of the Hungarian National Bank plus 
7% p.a.

Current Issues

 � The construction industry in Hungary is 
currently suffering from a deep recession 
and output has been falling steadily since 
the heydays of 2007. Although there are 
signs that this negative trend may finally 
come to a halt, the number of construction 
companies wound-up in November 2012 
alone reached a staggering 707 – an all-
time high.

 � Several development projects were 
delivered since the second half of 2012, 
but projects backed by the state provide 
the only real lifeline for many players in 
the industry, as the government managed 
to increase the volume of infrastructural 
developments in the year 2013.

Relevant experience

> 
Advising Müller Drogéria 
(one of Europe’s largest 
health and beauty chains), 
in the acquisition, re-zoning 
and development of a 
green field site as a regional 
distribution centre for the 
CEE region

> 
Advising KBC Global 
Services N.V. (part of 
the KBC Group), in the 
establishment of two 
identical data centres on 
green field sites intended to 
serve the entire CEE region

> 
Advising a leading 
international heavy industry 
manufacturer in various 
disputes concerning a 
power plant construction in 
Hungary.

> 
Advising Redevco in 
construction disputes and 
in the refurbishment of 
a prestigious mixed-use 
building in the centre of 
Budapest.

> 
Advising a leading 
international technology 
provider related to the 
development of the 
Hungarian motorway and 
railroad networks.

> 
Advising an international 
logistics operator in the 
development of its logistics 
centre located in the vicinity 
of Budapest.

Specific legislation

The general rules applicable to General 
Contractor’s Agreements are regulated by the 
Civil Code. Specific rules related to construction 
and real estate developments are included in 
Act LXXVII of 1997 on the development and 
protection of the constructed environment, as 
well as numerous further pieces of legislation.

As the collapse of chains of subcontractors 
due to their inability to pay each other (dubbed 
‘circular debt’ in Hungarian) has caused massive 
damages to the industry in recent years, new 
legislation – specifically Decree 191/2009 – 
introduced payment agents for large construction 
projects. The Employer of a project where 
the value exceeds EUR 5 million is required to 
transfer amounts to the account of the payment 
agent on schedule, and in advance of each phase 
of work. The payment agent is then responsible 
for releasing the specified amounts to the 
subcontractors upon completion of each phase. 
The subcontractors’ fees are therefore covered 
at all times for the duration of the project.
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Partner, Warsaw
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e.stobiecka@taylorwessing.com

Poland

The construction and infrastructure market will continue to survive despite many insolvency 
proceedings initiated by construction companies in 2012. A number of retail, office and residential 
projects have been postponed due to new rules governing investment financing. In the infrastructure 
sector the most interesting projects (motorways, sports infrastructure, hotels) were completed in 
advance of EURO 2012 in Poland. The infrastructure market is slowly recovering and future leading 
projects will be connected with the rebuilding of railways and new oil & gas investments.

Methods of procurement

Polish Construction Law provisions and the Civil 
Code stipulate general contracting guidelines 
for construction procurement. However, where 
the investor requesting the construction works 
is a public entity the following procurement 
procedures are used: 

 � Primary proceedings:

 > Open tendering

 > Restricted tendering

 � Other proceedings:

 > Negotiated procedure with publication

 > Competitive dialogue

 > Single source procurement

 > Request for quotation

 > Electronic bidding

Standards forms of contracts

Polish law does not provide mandatory standard 
forms of contract and allows the contracting 
parties to come to a mutual agreement with 
regard to construction/infrastructure works. 
Within the Polish construction market, three 
forms of construction agreements are mostly 
used: 

 � real estate development agreements;

 � general Contractor agreements;

 � construction works agreements.

The EPC model is dominant when it comes to 
large turnkey projects and electricity power 
plants.

FIDIC model contracts are also used for various 
construction works undertaken in Poland.

Project security

The most common securities used in Poland in 
connection with construction projects are:

 � guarantees;

 � sureties;

 � registered pledges on shares in SPV;

 � cash deposits; and

 � assignment of the rights and obligations 
resulting from the construction agreement 

Insurance

In Poland there are two types of insurances 
concerning construction that must be maintained 
in accordance with legal provisions:

 � mandatory third party liability insurance

 � professional indemnity insurance regarding 
design and engineering services

Construction companies often use third party 
liability insurance to cover their construction 
works and as a general rule, insure the 
construction and engineering equipment. 

Methods of dispute resolution

The most common dispute resolution methods 
regarding construction disputes between 
contracting parties are: 

 � mediation;

 � litigation;

 � arbitration.

Disputes arising in relation to large international 
projects are usually resolved by international 
arbitration tribunals (such as Vienna and Paris). 
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Public courts settle most construction disputes 
in Poland. Local arbitration proceedings in Poland 
are mostly resolved by the court of arbitration in 
the Polish Chamber of Commerce. 

Remedies

Legal remedies are provided by regulations from 
the Polish Civil Code and Polish construction law. 
The Contractor may be responsible mostly for: 

 � delays of construction works;

 � defects in construction works.

The contractual penalty is used as the most 
popular remedy in case of delays of construction 
works and delays receipt of the permit for use. 

Specific legislation

 � the Polish Civil Code and construction law 
provide general provisions for construction 
contracts in Poland;

 � the details of construction works are 
regulated according to case law and Civil Law 
provisions; 

 � in the contracts many bylaws and technical 
industry regulations are used.

Current Issues

 � In 2011 the Constitutional Tribunal revoked 
the new draft Act on Construction Law 
adopted by Polish Parliament. The Tribunal 
stated that the new draft Construction 
Law was not compliant with the Polish 
Constitution. 

 � There are still various problems with 
restitution claims and this is a reason for 
postponing some investments in big cities 
in Poland.

 � New provisions on zoning plans in Poland 
are considered to be the most important 
issues for the construction process. 

 � In Poland the largest realised construction 
& infrastructure contracts in 2013 will be: 

 > construction of Metro Second Line in 
Warsaw

 > various motorways and express roads

 > various shale gas investments initiated 
by oil & gas companies

Relevant experience

> 
Sports Infrastructure 
in Poland – various 
construction, real estate, 
environmental and related 
advice

> 
Leading oil & gas 
companies - shale gas 
investments related legal 
advice

> 
PPP – various projects 
regarding investments for 
Polish cities

>

Construction – various 
investors in the retail and 
office markets in Poland
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Singapore

The landscape of Singapore’s building and construction industry is shaped by Singapore’s drive 
towards excellent infrastructure and facilities to cater for the growing population. This robust sector 
is a central driving force in fuelling Singapore’s economic growth. However, there are still significant 
challenges, such as the lack of a sustainable pool of basic skilled labour. 

Methods of procurement

The different procurement methods used in the 
Singapore construction industry include:

 � Traditional procurement: where the Employer 
commissions an architect to prepare the 
design for the building and separately appoints 
the Contractor to construct the project on 
the basis of that design.

 � Design and Build: where the functions of 
design and construction are integrated and 
entrusted primarily to the Contractor. Where 
the project requires a strong engineering 
focus, a variant of the design and build 
contract is the Engineering Procurement 
& Construction (EPC) contract. Such 
contracts are often used in the construction 
of transmission and storage infrastructure 
and related facilities such as integrated 
process plants for the oil, gas, water and 
pharmaceutical industries.

 � Public Private Partnership model: where 
public agencies, rather than directly owning 
and operating assets, engage private 
sector providers in a long term partnership 
arrangement to deliver services. The private 
sector providers will usually be engaged 
in designing, financing, building, owning, 
operating and/or maintaining the assets to be 
built.

Standard forms of contract

For the traditional procurement method, a 
popular form of contract used by the private 
sector is the Singapore Institute of Architects 
(SIA) Articles and Conditions of Building Contract 
standard form. Other forms that are popular 
include the Royal Institute of British Architects´ 
(RIBA) and the Joint Contracts Tribunal (JCT) 
standard forms, which are usually modified 
to meet local conditions and requirements. 

In the case of the public sector, the Public 
Sector Standard Conditions of Contract for 
Construction Works (PSSCOC) is used in all 
government contracts and by most statutory 
boards.  

In the case of the Design & Build procurement 
method, examples of standard forms used for 
private sector projects include the Real Estate 
Developers´ Association Singapore (REDAS) 
Design and Build Conditions of Contract, the 
FIDIC Design and Build Conditions of Contract 
and the Articles of Agreement and Conditions 
of Building Contract with Contractor´s Design 
issued by the JCT. The PSSCOC for Design 
& Build standard form is used in public sector 
design and build construction works.

Typical issues that arise from a building 
construction contract include the following:

 � Instructions & Works Order System

 � Quality Control

 � Payment for Works Orders: Use of Schedule 
of Rates and time of payment

 � Delay, Extension of Time & Liquidated 
Damages

 � Variations to Work

 � Risk Indemnity & Insurance

 � Dispute Resolution

 � Final Accounts & Project Close

Project security

Employers will usually require security for 
performance of the Contractor’s obligations in 
the form of a performance bond. In Singapore, 
performance bonds are usually given by financial 
institutions like banks and insurance companies 
for an amount of 5% to 10% of the contract sum, 
expiring either at the completion of the project or 
the end of the defects liability period. 
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Insurance

Most construction contracts will require the 
Employer and/or the Contractor to procure 
insurance to cover risks associated with damage 
to construction works and risks arising from 
personal injury and property damage caused 
to third parties. In addition, the Contractor is 
usually required to take out insurance coverage 
for statutory liability under the Work Injury 
Compensation Act. 

Methods of dispute resolution

Disputes relating to payment are usually speedily 
resolved by way of adjudication under the 
Building and Construction Industry Security of 
Payment Act. Terms in contracts providing for 
reference to expert determination is also not 
uncommon.

Although numerous standard forms of contract 
tend by default to provide for arbitration as a 
means of dispute resolution, employers and main 
contractors of domestic building projects tend 
to provide for dispute resolution by the Courts. 
This is because the Courts in Singapore are a 
cost effective and efficient means of dispute 
resolution. There is also a built-in-mechanism 
for alternative dispute resolution methods in 
the Court process, especially in the subordinate 
courts which deal with lower value disputes. The 
Singapore Mediation Centre plays a significant 
role in the mediation of disputes of higher value 
claims. It is also not uncommon for parties to 
the contract to stipulate that parties must first 
attempt mediation for certain type of disputes 
before resorting to formal legal proceedings 
through the Courts.  

In highly technical engineering projects or 
where the building project venture include 
international contracting parties, arbitration tends 
to be the preferred mode of dispute resolution. 
Technical disputes are sometime best resolved 
by specialists. Further, Singapore, like many 
countries around the world, is a signatory to 
the New York Convention for the Reciprocal 
Enforcement of Arbitral Awards.

Current Issues

The government encourages the use of 
technology and high productivity work 
methods to reduce the over-reliance on cheap 
foreign manpower. It also seeks to improve 
workplace safety and health standards.

 �  Increased use of technology: BIM (Building 
Information Modeling) will become 
mandatory on all government projects in 
the future. The Building and Construction 
Authority (BCA) has announced that BIM 
would be introduced for architectural 
submissions by 2013, structural and M&E 
submissions by 2014 and eventually for plan 
submissions of all projects with gross floor 
area of more than 5,000 square metres by 
2015.

 � Improvement in Workplace Safety & Health 
standards with specified targets by 2018.

 � Use of pre-fabricated components: 
The Singapore Government has already 
moved to support the development of 
pre-fabrication facilities in Singapore and 
the Building Construction Authority’s 
Construction Productivity and Capability 
Fund (CPCF) has provided significant 
funding for the construction of automated 
production hubs.

Relevant experience

> 
Acted for the main 
contractor in a major 
arbitration dispute in 
connection with the partial 
collapse of a section of 
a tunnel in the course of 
constructing the Singapore 
mass rapid transit system 
circle line, which also 
included issues relating to 
extensions of time & delay, 
and consequential damages.

> 
Acted for the main 
contractors, sub-
contractors and suppliers 
in numerous residential and 
commercial development 
projects in Court and arbitral 
proceedings relating to 
issues such as site accidents 
resulting in personal injury 
and/or damage to property, 
delay/extensions of time, 
building defects, progress 
payment claims, claims 
for variation orders and 
consequential damages.

> 
Advised clients in numerous 
project development and 
EPC project works.

Specific legislation

 � Building and Construction Industry Security of 
Payment Act – one of the important features 
is to provide a mechanism for obtaining 
payment through a speedy dispute resolution 
process of adjudication. The Act also bans 
pay when paid conditions in construction 
contracts covered by the Act.

 � Building Control Act – prescribes standards of 
safety and good building practice It regulates 
the construction of building works, and the 
monitoring of existing structures with powers 
to deal with them when safety is in issue. One 
feature of the legislation is the introduction 
of the role of an “accredited checker”. The 
accredited checker operates as an extra level 
of control in the process of design.
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a.leontiev@taylorwessing.com

Slovakia

The construction industry in Slovakia has undergone a successful transition to market conditions 
(including conditions applicable within the single market of the EU) resulting in the private sector 
(mainly from foreign investors) representing the majority share in the construction industry. Although 
the industry has faced a decline in recent years (mainly due to the financial crisis), infrastructure 
projects in the transport and energy industries continue to be major drivers of the construction industry. 
In line with the EU approach, green projects and ideas of sustainable development are well supported.

Methods of procurement

Individual forms of procurement can fall mainly 
within one of the following classes: 

 � the Employer orders construction works and 
the Contractor (may be chosen from various 
offers submitted to the party) has to deliver 
ordered work; the Contractor constructs the 
works at its own costs and risk;

 � the Employer may engage a design team 
in order to design the construction work in 
the first stage (an Architect may be chosen 
through the selection process), whereas in 
the second stage a Project Manager (who 
implements the requirements of the party 
into the project documentation, chosen from 
various offers) is selected and also provides 
project documentation for the selection of the 
Contractor to be engaged (again a request 
for an offer can be sent to several potential 
Contractors, where the one whose offer is 
evaluated as the most suitable for the party is 
invited to negotiations) to construct the works 
alone or through various subcontractors;

 � public procurement including mainly works 
in the transport sector (highways, railway, 
airports, bridges etc.) and energy (nuclear 
power plants); public procurement is the most 
common method of procurement in Slovakia;

 � PPP projects are becoming more and more 
popular with the current left-wing government.

Standards forms of contracts

Contracts of work are specifically regulated 
in both the Civil and Commercial Codes. As 
construction works usually represent B2B 
relationships, the contract of work regulated by 
the Commercial Code is the one usually used in 
the construction industry. The non-mandatory 
nature of the regulation enables the parties to 
regulate their rights and duties according to their 
needs. As many issues that may arise with respect 

to the construction process are not covered 
by the law itself, and taking into account the 
complexity of relationships between the involved 
parties, a written form of contract (although not 
required) is deemed a must. 

It is not unusual to include general business terms 
and conditions prepared by parties themselves or 
by a professional organisation in a construction 
contract. In practice, internationally acceptable 
FIDIC conditions are used in some of the large-
scale projects. 

For public procurement a “take it or leave it” rule 
applies. 

Project security

The most usual and also recommended form 
of security required by the party (in order to 
secure unproblematic removal of defects by the 
Contractor) is that a certain amount of money 
due to the Contractor is retained by the party. Due 
to the complexity of the construction process, 
the price is often paid in proportional parts upon 
the completion of an individual stage. Common 
forms of security include contractual penalties, 
guarantee of the Contractor or its parent 
company and bank guarantee. 

Financial cover of large-scale projects is often 
partially provided by banks which carefully 
assess the profitability of the project and apply 
a rather conservative approach. In return, banks 
require various forms of security including e.g. 
lien to the plot and building under construction 
and assignment of receivables arising from the 
lease. As the developer is required to set up a 
separate project management company to be in 
the position of debtor to the bank, a lien on the 
business share of the developer in the project 
management company represents the most usual 
form of security.
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Insurance

Insurance represents a crucial and necessary 
element of the construction process. 

In general, all risks that may arise in connection 
with the construction project have to be insured. 
Contractor’s all risk insurance is widely used and 
represents one of the usual qualifying conditions in 
public procurement.

Methods of dispute resolution

The main forms of dispute resolution include 
national court litigation or national arbitration. 
Before this, negotiations between the parties 
focusing on settlement of issues arising from the 
contract represent common practice. Large-scale 
projects (usually of an international nature) are 
likely to be referred to international arbitration, 
mainly due to its confidential and informal nature, 
speedier resolution and (in case the other party 
is a state-owned subject) independent decision-
making. Dispute resolution by expert determination 
is rarely used.

Remedies

Construction contracts use different contractual 
sanctions for late or defective completion. The 
most common include contractual penalties or 
default interests or payments (e.g. per each day 
of delay). According to the non-mandatory nature 
of default provisions in law, a contractual penalty 
usually includes a cap for damages. Complex 
indemnification schemes are sometimes used in 
Slovakia.

Specific legislation

The Construction Act falls within public law 
and applies mainly to the stages involving the 
acquisition of necessary public approvals and 
permits. The main construction contract is 
governed by the Commercial Code and the Civil 
Code. 

Recently, a new regulation stipulating the 
maximum period of invoice payments was 
introduced in order to protect subcontractors and 
ensure compliance with EU law. 

Current Issues

The construction industry in Slovakia faces 
several problems including state budget 
constraints, uncertain government policy, 
funding shortages and delays, where it is 
predicted that construction concerning 
residential and non-residential activities 
is to face weak demand. In addition, the 
construction sector faces continuous 
EU regulation, gradual introduction of EU 
standards, and quality management system 
certification. 

Although PPP projects are deemed to be an 
expensive form of alternative financing, the 
current government is preparing a number 
of them. Focus on the efficient use of state 
resources and EU funds shall become more 
and more important.

Highway construction projects aiming to 
connect the west and east of Slovakia remain 
the biggest projects under way, while projects 
in energy, railway and airport sub-sectors are 
set to receive a boost and viewed as possible 
new drivers of the construction industry. 

The current legal environment is to be 
improved by several amendments already 
in the legislation process including the new 
Construction Act (removal of administrative 
formalities).

Developers should be also aware that since 1 
January 2013, owners of buildings approved 
after 1 January 2008 must on their sale 
or lease, present an energy performance 
certificate. 

Relevant experience

> 
Advising a leading Canadian 
shingles producer on a 
green field investment (the 
purchase and development 
of land plots in an industrial 
park in Western Slovakia); 
the construction and setting 
up of a shingles production 
facility

> 
Advising a German producer 
of automotive components 
on green field investment 
(the purchase and 
development of land plots in 
an industrial park in Western 
Slovakia); construction and 
setting up of operation of a 
cold forming plant

> 
Advising on various projects 
from Austrian developers 
in Slovakia, including the 
development of a retail 
centre in Bratislava and 
negotiations on the 
acquisition of a portfolio of 
retail parks in various regions 
of Slovakia

> 
Advising an important 
Slovak developer on 
the development and 
subsequent sale of 
supermarket stores directly 
to retail chains (Kaufland, 
Lidl) or to financial investors 
after negotiating a long term 
lease contract with retail 
chain (Tesco)

> 
Advising a leading Austrian 
developer in various real 
estate projects in Slovakia, 
including the development 
of a residential project in 
Bratislava, logistic centre in 
Senec and negotiations with 
the city of Kosice concerning 
a large brownfield project
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UAE

Construction law in the UAE is recognised as a specialised area and Federal Law No: 5 of 1985 (the 
“Civil Code”) has a specific section dedicated to construction contracts, referred to as “Muqawala” 
contracts.

Prior to October 2009, the construction industry in Dubai was booming. As a result of the global 
financial downturn, it is fair to say that dispute resolution in Dubai has been heavily construction 
and real estate focused. 

Methods of procurement

The most common forms of procurement are as 
follows:

 � traditional procurement – as in the UK, 
responsibility for the design and construction 
of a project is retained by the employer, 
who will appoint a design team to carry out 
the design and also appoint a contractor 
separately to construct the works in 
accordance with that design;

 � design and build – as in the UK, the 
Employer will take responsibility for the design 
at the outset but it is then novated to a 
Contractor who subsequently assumes design 
responsibility.

As in the UK, and elsewhere in Europe, PPP 
(Public Private Partnerships), BOT (Build 
Operate Transfer) and BOO (Build, Own, 
Operate) models have been used in the UAE 
and further afield in the Middle East for large 
infrastructure projects. 

PPP is still in a stage of infancy in the UAE; 
however, the appetite for such a financing 
mechanism has waned in the GCC resulting in 
recent cancellations of high profile PPP projects.

Standards forms of contracts

FIDIC is the most common standard-form 
contract in the UAE, and indeed elsewhere in the 
Middle East. 

There has been much debate as to whether or 
not the NEC form of contract should be adopted. 
Most recently, the developer, Aldar Properties, 
confirmed that it had used the NEC form of 
contract for a mixed use project in Abu Dhabi 
worth AED 54 billion.

It should be noted that the NEC form of 
contract requires a significant level of contract 

administration on a day-to-day basis. This can 
only be a good thing because disputes in the 
UAE are often hindered by poor documentation.

Project security

Performance security is typically required in 
the form of a performance bond, an advance 
payment guarantee (which is used where a 
developer makes an advance payment to a 
Contractor and obtains a bank guarantee as 
security against that payment) and parent 
company guarantees. 

The value of performance bonds and advance 
payment guarantees is usually 10% of the 
contract sum. 

A percentage of approximately 5% is usually 
retained from interim payments to the 
Contractor. Half of the retention amount is 
released on practical/substantial completion 
and the other half is released at the end of the 
defects liability period. 

As with any form of security in the UAE, it can be 
difficult to obtain protection over a performance 
bond in circumstances where the Contractor 
believes that an invalid call on the bond will be 
made by the Employer. UAE law only recognises 
injunctive relief in limited circumstances and 
attachment orders can be difficult to obtain.

Insurance

As in the UK and Europe, Construction All Risks 
(for the Contractor) and Professional Indemnity 
(for those carrying design responsibilities) are 
required. 

In the UAE, the Contractor and the designer are 
both liable to the Employer for ten years for any 
total or partial collapse of a building or for any 
installation they have erected, and for any defect 
which threatens the stability or safety of the 
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building (Article 880 of the Civil Code). Insurance 
policies in the UAE may provide cover for a 
number of years after taking-over (i.e. practical 
completion) but are unlikely to provide cover for 
the maximum ten-year period. Any attempt to 
limit or carve out Article 880 liability is invalid. 

Methods of dispute resolution

Arbitration
Arbitration is the preferred method of dispute 
resolution. Arbitrations under the auspices of the 
ICC (International Chamber of Commerce) or 
the DIAC (Dubai International Arbitration Centre) 
are the most common. The Dubai International 
Financial Centre also offers arbitration as a means 
of dispute resolution.

If the losing party of an arbitration refuses to 
pay the arbitral award, the award will have to 
be enforced in the local courts. The local courts 
should not open up, review or revise the arbitral 
award, but this has happened in the past. The 
local courts can also refuse to enforce the award 
in a number of circumstances, such as where 
it was issued pursuant to an expired arbitration 
clause.

The UAE is a signatory to the New York 
Convention regarding enforcement of arbitration 
awards internationally. 

DIFC court proceedings
The Dubai International Financial Centre, DIFC, is 
a free-zone in Dubai. The parties to a contract, 
whether it is related to finance or otherwise, can 
now choose to have any dispute resolved by the 
DIFC Courts. There are, however, no construction 
specialists in the DIFC judiciary. 

All proceedings in the DIFC Courts are heard in 
English. 

Enforcement of a DIFC court judgment can also 
be problematic as France is the only European 
country with a bilateral treaty with the UAE.

Local court proceedings
If there is no dispute resolution procedure in a 
contract, the local courts will have jurisdiction. 
Proceedings in the local courts are in Arabic 
and usually involve an appeal process involving 
three courts – the Court of First Instance, the 
Court of Appeal and the Court of Cassation. 
Only minimal recovery in respect of legal costs 

Relevant experience

> 
Acting for the Main 
Contractor in arbitration 
on a major dispute on the 
Doha Expressway Project. 
The US$ 100M arbitration 
is proceeding under the 
auspices of the Dubai 
International Arbitration 
Centre.

> 
Acting in arbitration in 
respect of an oil concession 
dispute in Yemen 
(US$60M); ICC Rules, seat 
Paris.

> 
Acting for a specialist 
materials Contractor 
providing the pallet handling 
system at Terminal 3 of 
Dubai International Airport 
against Dubai Aviation City 
Corporation. The AED 32M 
dispute has undergone 
the mandatory amicable 
settlement procedure.

> 
Acting for a local developer 
against a government related 
master developer in respect 
of the delayed completion 
of two residential tower 
blocks in Dubai Marina. 
The US$ 100M arbitration 
is proceeding under the 
auspices of the Dubai 
International Arbitration 
Centre.

> 
Acting for an international 
steel subcontractor against 
a local Main Contractor in 
respect of the construction 
of three tower blocks in 
Business Bay, Dubai. The 
AED 250 M arbitration 
is proceeding under the 
auspices of the DIAC.

> 
Acting for Emerson, an 
international processing 
company, in respect of 
the procurement of a new 
processing plant at Jebel Ali.

can be expected in the local courts. This is to be 
compared with arbitration where almost 100% 
recovery can be expected.

Remedies

Liquidated and ascertained damages (“LADs”) 
are included in most construction contracts, 
however, LADs are interpreted in a different way 
under UAE law when compared with the position 
under English law. In England, LADs have to be a 
genuine pre-estimate of loss. In the UAE a judge 
or an arbitrator may vary any provision for LADs 
so that the compensation is equal to the loss. 
As such, any agreement to the contrary is void 
(Article 390 of the Civil Code). 

Specific legislation

 � the UAE Civil Code, the Law of Civil 
Transactions, Federal Law No: 5 of 1985 
(particularly Chapter 3, Muqawala, Contracts 
of Work);

 � federal Law No. 11 of 1992 – the Civil 
Procedures Law;

 � federal Law No. 3 of 1987 – the Penal Code;

 � the Laws of the Dubai International Financial 
Centre; and

 � various laws relating to Real Estate in Dubai, 
such as the laws establishing the Real Estate 
Regulatory Agency (referred to as RERA). 

Current Issues

Following the global financial downturn, a 
number of developers in Dubai, namely Emaar 
and Nakheel, have announced new projects 
in the UAE. In particular, a large number of 
new hotels, serviced apartment blocks and 
several theme parks have been confirmed. A 
number of suspended projects have also been 
resuscitated. The economy is now in a stage 
of recovery.
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UK

The construction industry in the UK has a well-established concept of specialised law with many 
industry standard forms, some of which have been in use for over seventy years. England & Wales 
have their own specialised court, the Technology and Construction Court.

Methods of procurement
Whilst there are many different forms of 
procurement used in the UK construction 
industry, domestic projects will normally fall in 
one of four categories:

 � traditional procurement: where responsibility 
for design and construction of a project is 
kept distinct, with the Employer appointing 
the design team to carry out design and 
separately appointing the Contractor to 
construct the works in accordance with that 
design;

 � design & build: under this form of 
procurement the contractor will take on full 
responsibility for design, either appointing 
the design consultants directly or taking a 
novation (basically stepping into the Client’s 
role) under the Appointment;

 � construction management: where the 
construction manager sources and arranges 
trade contractors for the employer who 
contracts directly with them; and

 � management contracting: where the 
management contractor will appoint the 
various trade contractors but does not 
take full design responsibility as the client 
separately appoints the design consultants;

In addition to the forms of procurement above, 
on larger scale infrastructure projects and PPP, 
BOT (Build Operate Transfer) is often used where 
a third party delegates to a private sector entity 
to design and build infrastructure and to operate 
facilities for a certain period, during which it 
will have responsibility to raise finance for the 
project. A slightly different form of procurement, 
BOOT (Build Own Operate Transfer), differs 
from BOT in that the private entity owns the 
works. During the concession period (the period 
of operation of the asset by the Contractor) 

the private entity owns and operates the facility 
with the prime goal to recover the costs of 
investment and maintenance while trying to 
achieve higher margin on the project. 

Standard forms of contract 

The two most commonly used forms of 
construction contract in domestic construction 
projects in the UK are the Joint Contracts 
Tribunal forms of contract (JCT) and the New 
Engineering forms of Contract (NEC). Both 
these forms of contract comprise extensive 
suites which include different procurement 
methods, different pricing methods, sub-
contracts and Consultant Appointments. 
Major infrastructure projects, or more complex 
engineering projects, may use the Institute of 
Chemical Engineers (IChemE) form of contract 
or the Institute of Mechanical Engineers 
(IMechE) form of contract. International projects 
in which UK companies may be involved typically 
tend to use the International Federation of 
Consulting Engineers forms (FIDIC). 

Project security 

Employers under construction contracts will 
typically require security for performance 
of the Contractor’s obligations by way of, a 
performance bond and, where the Contractor 
is a subsidiary company, a parent company 
guarantee. Performance bonds are typically for 
an amount of 10% of the contract sum expiring 
either at practical completion of the project 
or the end of the defects period. A guarantee 
provided by a parent company is an on-going 
obligation for the period of liability under the 
guarantee which, if executed as a deed under 
English law, has a period of limitation of twelve 
years. In addition a percentage, usually 3%-5%, 
is usually retained from interim payments made 
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to the Contractor under the contract, with half 
of such amount being released to the Contractor 
upon reaching practical completion of the works 
and the remaining half released at the end of the 
defects rectification period. The effect of such 
retentions is to encourage the Contractor to 
complete the work and comply with its defects 
obligations.

Insurance 

Insurance in construction projects is of utmost 
importance as regular building insurance will not 
apply until the works are practically complete. It 
is typical for any construction projects to have all 
risks insurance, which may either be taken out 
by the Employer or the Contractor. This covers 
the full reinstatement value of the works with 
an additional percentage to cover professional 
fees if the works need to be fully reinstated. 
The all risks insurance will expire upon practical 
completion of the works when usual building 
insurance will apply. In addition the Contractor 
will be required to take out and maintain public 
and Employer’s liability insurance.

The Contractor (where undertaking design) 
and all Consultants will be required to take out 
professional indemnity insurance in respect of the 
performance of their services under the Contract 
or Appointment. Such insurance is normally 
required to cover the period of the Contractor 
or Consultant’s liability under their Contract or 
Appointment. Projects may also require (although 
it is not usual) latent defects or decennial 
insurance at the outset of a project, giving no 
fault cover against material damage for the first 
ten years of a project.

Methods of dispute resolution 

The majority of construction contracts in the UK 
are subject to a statutory right to adjudication 
that is accordingly the most common form of 
dispute resolution for construction projects. 
Alternative forms of dispute resolution such as 
mediation or expert determination are often used, 
as is referral to the courts by way of litigation. 
Whilst England and Wales has a domestic 
Arbitration Act, domestic arbitrations are rarely 
used; however, arbitrations are widely used for 
dispute resolution in international projects.

Relevant experience

> 
Advising Heron International 
on a range of developments, 
including Heron Plaza.

> 
Advising Royal Hospital 
Chelsea on all aspects relating 
to the design and construction 
of a new infirmary building for 
the Chelsea Pensioners.

> 
Advising FLI Energy on the 
development, operation and 
maintenance of an Anaerobic 
Digestion Plant.

> 
Advising HSH Nordbank AG 
on complex construction issues 
arising out of the restructuring 
of debt funding for the office 
tower above Cannon Street 
Station.

> 
Advising State Enterprise 
Ignalina Nuclear Power Plant 
in Lithuania in respect of the 
decommissioning projects for a 
nuclear power plant.

> 
Advising a leading UK 
renewable energy developer 
on the development of a 
portfolio of anaerobic digestion 
plants across the UK.

> 
Advising McLaren 
Construction Group on a 
range of instructions, including 
redevelopment work in London 
at Pall Mall, Maddox Street 
and Seven Sisters Road.

> 
Advising a Dubai-based 
compression and process 
equipment supplier, in 
relation to a dispute over 
pre-commissioning equipment 
supplied for the Medgaz 
pipeline project.

> 
Advising Bath and North East 
Somerset Council on the 
resolution of disputes arising 
from the high profile Bath Spa 
Millennium Project.

Current Issues

 � The UK construction sector seems to 
be turning a corner with new projects 
beginning to rise in almost every part of the 
country (according to the market survey 
from the Royal Institute of Chartered 
Surveyors (RICS)).

 � Within the political arena treatment of 
workers in the construction industry is a 
hot topic, with the opposition party calling 
for an inquiry into the ‘blacklisting’ practice 
in the construction industry where workers 
have been prevented from getting hired, 
many of whom have simply raised safety 
concerns.

Remedies

Construction contracts will usually have a remedy 
for late completion by way of liquidated and 
ascertained damages (LADs). LADs reflect the 
parties’ view of what would be a genuine pre-
estimate of the loss they will suffer by way of late 
completion. If the Contractor is late in completing 
the works by the specified date and has not 
been granted a valid extension of time under the 
Contract, then the Employer will be entitled to 
deduct liquidated damages at the date stipulated 
in the contact from any amounts due to the 
Contractor.

The Employer will also have remedies against the 
Contractor for defective works.

Specific legislation 

The Housing Grants, Construction and 
Regeneration Act 1996 as amended (the 
“Act”) applies to the majority of construction 
contracts in the UK and implies certain 
statutory requirements in relation to both 
payment and dispute resolution. By virtue of 
the Act, construction contracts must allow for 
interim payments and prohibit payment under 
one contract being contingent upon payment 
under another (pay when paid). The Act also 
implies a statutory right to refer any dispute to 
adjudication at any time, with a default period for 
a decision within 28 days. 
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Ukraine

The construction industry in Ukraine is undergoing a process of reform with new legislation introduced 
in 2011 and new amendments and by-laws on the way. Construction and real estate were two of the 
fastest growing industries in Ukraine until they were badly hit by the global financial crisis. Recent years 
have shown a significant drop in construction, when a lot of existing projects were frozen and new 
ones were put on hold in hope of better times. The market is slowly recovering and a new improved 
legislative framework is expected to make the rules more attractive for local and international players. 

Methods of procurement

There are various procurement methods 
employed in Ukraine’s construction industry. 
Different procurement methods include: 

 � a management structure that may involve 
in-house personnel, expert advisors, whose 
role is to manage the project, and other 
service providers;

 � Contractor’s arrangements for design, 
construction, maintenance or operation 
activities etc;

 � subcontractor’s arrangements.

The elements of each procurement method 
include different types of contracts commonly 
used for construction projects and special 
subcontracting options. Both the Civil and 
Commercial Codes of Ukraine provide the main 
legal instruments used in capital construction 
projects, i.e. Contractor’s and subcontractor’s 
Agreements. 

Contractor’s Agreements are used for new 
constructions, repair, reconstruction, technical 
re-equipment, expansion, renovation and 
reshaping of projects, design, supply of 
equipment, installation, start-up operations and 
other services closely related to the location of 
the project. 

Employers are free to enter into Contractor’s 
Agreement(s) with single or multiple Contractors. 
Contractors, subject to the consent of the 
Employer, may engage subcontractors under 
separate agreements holding responsibility over 
the Employer for the results delivered by such 
third persons. The Employer may also conclude 
separate Contractor’s Agreements on installation 
of the equipment with its suppliers and enter 
into agreements on installation and other special 
services with service providers, subject to the 
General Contractor’s approval. 

Typically the following types of contracts are 
used in construction procurement in Ukraine:

 � general Contractor’s Agreements;

 � subcontractor’s Agreements;

 � project Management contract; 

 � supply contracts;

 � service contracts; 

 � control and supervision contracts; and

 � insurance contracts etc.

Standards forms of contracts

Ukrainian law does not provide mandatory 
standard forms of contract and allows the parties 
to agree on its terms and conditions. 

However, the Ukrainian Governement has 
approved the General Conditions for Conclusion 
and Performance of Capital Construction 
Contract 2005. These set general requirements 
as to the form of Contractor’s agreements and 
shall be taken into account when entering into 
and performing under Contractor’s agreements 
in capital construction in Ukraine.  

Following the Resolution of the Government, 
the respective Ministries approved the 
Model Capital Construction Contract and 
the Recommendations on Drafting Annexes 
to the Capital Construction Contract. The 
model contract and forms of annexes are not 
mandatory and the parties are free to modify 
andand amend their provisions at their own 
discretion. 

International Federation of Consulting Engineers 
(FIDIC) forms of contracts are becoming more 
popular in Ukraine in large-scale construction 
projects financed by international institutions 
and developed by foreign and global Contractors. 
Local Contractors tend to prefer simpler legal 
instruments. 
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Project security

The Resolution provides the following securities 
available to the parties of the Contractor’s 
agreement: guarantee, surety, penalties (fines), 
pledge, withholding, lien, deposit and other types 
of securities as defined by the contract. 

It is common to use advance payments to 
secure the payment of fees by the Employer to 
the Contractors and subcontractors. In major 
construction projects guarantees from banks, 
other financial institutions, insurance companies 
or parent companies are frequently used. 
Contractors may engage other Contractors as 
sureties in case of failure by the initial Contractor 
to perform under the contract. The Employer 
may be also entitled to hold part of the payment 
due to the Contractor as a way to secure the 
Contractor’s performance. The Civil Code of 
Ukraine also provides the Contractor’s right to 
place liens on equipment, construction materials 
and other property of the Employer should the 
latter fail to effect the payments due to the 
Contractor. 

Insurance

Under the Civil Code of Ukraine the construction 
project and works shall be insured by either 
the Employer or the Contractor. Nonetheless, 
Ukrainian law does not place a mandatory 
rule on insurance of construction. Thus, the 
insurance is voluntary and the risks and costs are 
allocated between the parties under their mutual 
agreement. 

Methods of dispute resolution

Ukrainian legislation does not stipulate specialised 
courts or tribunals for settling construction 
disputes. Thus, disputes may be resolved in state 
courts or national and international arbitration 
courts.  The parties to the construction contracts 
may enter into a separate arbitration agreement 
or include an arbitration clause in the contract 
to refer the dispute to the arbitration court. 
However, the majority of construction disputes 
are traditionally settled in Ukraine in local state 
courts due to conditions making the disputes 
subject to the jurisdiction of national courts.

 

Remedies

The Civil and Commercial Codes of Ukraine 
provide the remedies available to the Employers 
and Contractors under the law and construction 
agreements. In case of failure to perform and/or 
improper performance under the contract, both 
Employers and Contractors may be subject to 
penalties (fines) and full indemnity for damages 
and losses. 

Specific legislation

Construction contracts are generally governed 
by the relevant provisions of the Civil and 
Commercial Codes of Ukraine, the Law “On 
Regulation of Urban Planning Activity”, the 
Law “On Architectural Activity”, the Law “On 
Fundamentals of Urban Planning”, the Law “On 
Building Norms” and other bylaws containing 
specific industry regulations, as well as technical 
standards and rules (such as DSTU, GOST, DBN, 
BNiP, SNiP etc.). 

Current Issues

As of 1 January 2013 a unified system of 
state registration and a single state registry 
of property rights to immovable property and 
encumbrances will be in force. 

Starting from 1 January 2013 the Tax Code of 
Ukraine has launched immovable property tax 
applicable to natural persons and legal entities 
(including non-residents) who own residential 
property in Ukraine. 

Another important innovation in 2013 is the 
coming into force of the Law “On the State 
Land Cadastre” 2011 that creates a publicly-
accessible single state data system on land 
plots located in Ukraine.

On 1 January, 2013 certain provisions in 
the Law “On Regulation of Urban Planning 
Activity” came into effect. Under these 
provisions, the transfer of state or municipally 
owned land to private persons (either in 
ownership or for use) and changes in the land 
plot’s designation are prohibited in the absence 
of an approved zoning plan or detailed 
territories’ plan and in case of noncompliance 
therewith.

Relevant experience

> 
Advising Ukrainian 
subcontractor on out-of-
court settlement of a dispute 
with a Swiss Contractor 
involved in a road bridge 
construction project in Kiev

> 
Advising a leading German 
interior furnishing company 
on the amicable settlement 
of payments due from 
Ukrainian customer

> 
Advising major Austrian 
construction company 
on the legal instruments 
necessary for the building of 
a retail and office centre in 
western Ukraine
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Closing Words

Taylor Wessing is a progressive, commercially 
minded law firm focused on providing a proactive 
and forward thinking service. Providing an 
efficient construction service is regarded as 
an absolute must, as is the ability to adapt 
our knowledge to new and changing market 
circumstances. These aspects set us apart from 
other law firms.

Developing long term partnering relationships 
with our clients is important to us and we hope 
to demonstrate that we are committed to adding 
value to your business and supporting you in 
achieving your objectives. We are committed to 
doing all we can to strengthen our relationships 
and are delighted to have an opportunity to give 
you a snapshot of our capabilities and experience.

.

       The ‘extremely successful’ 
team at Taylor Wessing is ‘great 
to have on your side in difficult 
negotiations’.
Legal 500

 

       Taylor Wessing is trusted 
by clients around the world 
to deliver success through an 
outstanding partner driven 
service.
Legal 500

 
       You couldn’t ask for an 
easier or more accessible team 
to work with than the excellent 
group at Taylor Wessing.
Chambers & Partners
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