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The Regulation A+, a new opportunity for startups 
to access capital 
 

 

 

Overview 

On March 25, 2015, the Securities and Exchange Commission (“SEC”) adopted final rules to implement 
the rulemaking mandate of Title IV of the Jumpstart Our Business Startups Act (“JOBS Act”) by 
amending Regulation A1.  

Companies that intend to raise money by selling securities (equity, debt or hybrid combination) must in 
principle register these securities with the SEC. However, the Regulation A+ (which updates the 
Regulation A) and Regulation D2 provisions provide an exemption from such registration in order to 
make easier for companies to access capital.   

The SEC seeks, through this new implantation, to fight the lack of success suffered by the Regulation A3. 
Indeed, the Regulation A was not commonly used by companies because it did not excuse them from the 
requirement to register their securities with each state in which they were offered.  

																																																													
1 Title IV of the JOBS Act. 
2 Title II of the JOBS Act: Regulation D contains three rules (rules 504, 505 and 506) providing exemptions from 
the registration requirements, allowing some companies to offer and sell their securities without having to register 
the securities with the SEC.  
3 SEC adopts final rules on Regulation A+, Morgan Lewis, April 2016.	
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Only seven Regulation A offerings occurred in 2010 and 2011 compared with 15,711 under Regulation D 
during the same period: the old Regulation A was not a significant source of capital formation activity. 

Number of qualified Regulation A and Regulation D offerings for under $5 million, fiscal years 2008 
through 2011 
Type of securities 
offering 

20084 2009 2010 2011 

Regulation A 8 3 6 1 
Regulation D n/a n/a 7,517 9,194 

 

Thus, the Regulation A+ is intended to be a way for companies that are not publicly owned to raise 
capital publicly without the full registration of an Initial Public Offering (“IPO”). In that sense, R. 
Cromwell Coulson, President and CEO of OTC Markets Group, considered that "the JOBS Act has lifted 
the veil on capital raising for small companies, taking what was previously a confidential, restricted 
offering process held behind closed doors onto the Internet and making it available to the crowd". 

The potential of Regulation A+ is massive: some $30 trillion dollars are said to be not used in long term 
investment accounts of non-accredited investors. If only 1% of that money was allocated to 
crowdfunding, the resulting $300 billion would be ten times bigger than the venture capital industry5. In 
spite of that, this new regulation is sometimes criticized. 

What is the Regulation A+? 

Firstly, the Regulation A+ must not be confused with the general notion of “crowdfunding” which 
describes a virtually online process that companies or individuals use to raise money from the public 
under the Equity Crowdfunding Regulation6. This latter enables to make low cost investments and it is an 
accurate instrument to quickly access capital for non-established companies. But the amount of money 
raised is capped to $1 million per year and campaigns are generally small and through limited extension 
beyond friends and family. Thus, Regulation A+ process seems more adequate for bigger projects that 
require higher amount of funds. 

To be eligible for the Regulation A+ provisions, an issuer must be organized, and have its principal place 
of business, in the United States or Canada. Furthermore, eligible securities include debt and equity 
securities and debt securities convertible or exchangeable into equity interest, but not asset-backed 
securities. These securities can be offered and sold publicly and the offering can be freely advertised (via 
social media for example) in order to attract as much investors as possible. 

Regarding the amount of money that can be raised, the Regulation A+ establishes two tiers of offerings: 
A Tier 1 which allows companies to raise up to $20 million in any 12-month period, and a Tier 2 allowing 
companies to raise up to $50 million during the same period.  
 
Moreover, a real distinction from the Regulation D proceeds from the possibility to sell the securities to 
an unlimited number of non-accredited investors. 

																																																													
4	Five reasons to be optimistic about the Regulation A+, Gary Emmanuel (securities attorney), Huffington Post, 
March 2016. 
5 Why regulation A+ is a step forward for investors and crowdfunding platforms, Jordan Fishfeld (CEO and founder 
at PeerRealty), April 2015. 
6 Title III of the JOBS Act. 
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Regarding the practical considerations, the issuer must prepare and file with the SEC an offering 
document on Form 1-A which provides a description of the company’s business, risk factors, 
management, balance sheets and other required financial statements. The issuers must provide audited 
financial statements in a Tier 2 offering while only reviewed financial statements must be provided in 
Tier 1.   

Maybe the most compelling point of the Regulation A+ regime is that issuers are permitted to “test the 
waters” i.e. to solicit interest in their contemplated securities offering before filling an offering statement 
with the SEC. In this way, companies can determine if enough market interest in their securities exists.  

Furthermore, many practitioners criticized the fact that only Tier 2 offerings are exempt from state 
securities law registration or qualification.  

Lastly, there are no ongoing disclosure requirement for Tier 1 issuers while Tier 2 issuers are required to 
file with the SEC annual reports with audited financial statement, semi-annual reports and current event 
reports, what is described by authors as a massive administrative burden7. 

In order to evaluate correctly the opportunities of this new regulation, a comparison must be carried out 
with its two main alternatives: the Regulation D and the IPO. 

The benefits of the Regulation A+ 

The main interest of using Regulation A+ is the possibility to raise money from non-accredited investors 
without any restriction. Indeed, no limit related to their number exist, contrary to the Regulation D, which 
limits them to 35. The non-accredited investors are individuals earning 200,000 dollars a year or those 
with a net worth of 1 million dollars or more. They represent less than 2% of the US investors taken as a 
whole. 

In addition, the securities purchased under Regulation A+ are not restricted securities and, therefore freely 
tradable, contrary to the securities issued under Regulation D8. 

In comparison with an IPO, the Regulation A+ process is less expensive, potentially faster and requires 
less extensive disclosure documents. 

Finally, the Regulation A+ can be appropriate to use because being a public company can provide greater 
access to capital, shareholder liquidity and an increase of the company’s market valuation. It can also 
bring a valuable recognition of the brand. Nevertheless, directors must make sure that the intellectual 
property of the company is effectively protected. Indeed, information about the business need to be 
publicly disclosed in the SEC filing. 

 

 

 

																																																													
7	For more details:  
-https://www.sec.gov/info/smallbus/qasbsec.htm#fsl 
-http://www.gtlaw.com/portalresource/lookup/wosid/contentpilot-core-401-
26819/pdfCopy.name=/GTAlert_SEC%20Adopts%20Regulation%20A+%20-
%20Two%20New%20Alternatives%20for%20Exempt%20Capital%20Raises.pdf?view=attachment  
8 SEC adopts regulation A+ creating a new category of exempt private placements, Howard E. Berkenblit (lawyer at 
Sullivan & Worcester), April 2015.  
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The drawbacks of the Regulation A+ 

In comparison with the Regulation D, two main drawbacks of using the Regulation A+ can be easily 
highlighted: its cost and the duration to complete it. 

Indeed, the cost is much more important than under Regulation D offerings in terms of legal fees, 
accounting costs and annual reporting obligations. 

 To conduct the offering Annual Reporting Cost  
Regulation A+ $75,000 $20,000 
Regulation D $5,000-10,000 $0 

 

Furthermore, the time spent to conduct a Regulation A+ offering is often described as a problem by 
practitioners: you can kick off a Regulation D offering in one week whereas a Regulation A+ offering 
takes on average six months. And even with that delay, the SEC still accepts only 23% of the filings it 
receives. 

The length of the process is especially due to the highly granular disclosures required by the SEC. On the 
contrary, the Regulation D does not involve any review of the offering documents. 

In addition, the Regulation A+ appears inaccurate for the largest projects because the amount of money 
that can be raised is capped to $50 million whereas no limit exists under the Regulation D. 

Thus, the relevancy of the use of the Regulation A+ depends on the context. Issuers that want to remain 
privately held, that want to proceed faster and to raise more than $50 million would prefer Regulation D. 
Issuers that expect to generate a significant potential interest among non-accredited investors would opt 
for Regulation A+.  

It is interesting to note that a company is allowed to combine two offerings under Regulation A+ and 
Regulation D provisions. For instance, if a start-up raises the maximum amount under Regulation A+, it 
could initiate a Regulation D offering to raise the additional funds needed9. 

The risks issuers are likely to face 

One of the important task for counsels is to properly structure the transaction in order to avoid an 
administrative headache of communicating and managing a large amount of shareholders10.  

Indeed, investors that do not have experience as shareholders can make unreasonable demands on the 
issuer’s time. Thus, it can be problematic for issuers that have no experience in managing investors.  

Furthermore, the liability of directors can be engaged in case of material misstatements or omissions.  

Finally, a risk of devaluation of the intellectual property exists if the issuer discloses too valuable 
information (mains ideas of the business model for instance) in order to attract investors. In addition, 
disclosing a secret product or process would prevent the issuer from later claiming it was a trade secret.  

One of the means to avoid to be exposed to such risks, and in particular the administrative burden, is to 
structure properly the operation11.  

																																																													
9 A Regulation A+ Primer, Mark Roderick, Flaster Greenberg, February 2016. 
10 New capital sources and new risks, regulation crowdfunding and other equity crowdfunding offerings, Daniel 
Fabiano, June 2016. 
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A relevant option is to keep the founders in a separate structure than the crowdfunding investors, a new 
investment entity could be created solely to be owned by crowdfunding investors. The founders would 
maintain their shares of the underlying business. The investment entity would then purchase shares of the 
underlying business. This structure limits the number of investors and allows investor communications to 
be directed to the investment entity as a sole shareholder. Unfortunately, utilizing multiple entities can be 
complex, raise legal costs and increase potential tax exposure.  

Counsels should also consider taking steps to allow the issuer to buy back shares to clear out its capital if 
needed and to terminate the ongoing reporting requirements. This can be done via the shareholder 
agreement that includes a buy back provision or the issuance in the crowdfunding offering of solely 
preferred shares subject to a buy back. 

Elio Motors case  

In February 2016, Elio Motors, a start-up manufacturer specialized in three-wheeled low cost vehicles, 
raised almost $17 million in a Regulation A+ offering from 6,600 non-accredited investors and listed its 
shares for trading.  Elio is the first company incorporated in the United States to raise capital under 
Regulation A+. The company did the choice to use the crowdfunding platform StartEngine and 11,000 
people expressed their interest in investing in Elio during the “test of the water” step.  

Paul Elio, the CEO of the company, praised the new regulation by arguing that “Regulation A+ is how 
Wall Street was meant to work. It gets back to these roots of connecting entrepreneurs with investors and 
helping launch big ideas and building things of sustained value”. 

Assessment of the Regulation A+ 

According to SEC Chair Mary Jo White, in October 28, 2015, approximately 34 companies have publicly 
filled offering statements. The staff of the SEC has qualified three offers so far and it remains to be seen 
how many investors will react positively to such offerings. 

For Joel Trotter, lawyer at Latham and Watkins, it is too soon to assess the market acceptance of these 
new provisions.  

The opinions about Regulations A+ are generally positive in the crowdfunding community, but not 
unanimous12. 

It does not appear that the SEC lessened the regulatory burden enough to make Tier 1 a viable source of 
capital for small businesses. However, with the preemption from state securities law regulations in Tier 2, 
the SEC has managed to balance the regulatory burden with the opportunity to access capital.  

In addition, some professionals consider it as the start of a new era while other feel that the process is too 
long and too costly. Indeed, some concerns about the length of the process are shared, given that, for 
instance, most real estate deals need to be closed within two months. 

Furthermore, some authors worry about the participation of non-accredited investors. According to them, 
such investors are far more likely to lose their investment and it will be easier for charlatans to prey an 
unsophisticated investors with Regulation A+. 

																																																																																																																																																																																																				
	
12 Five reasons SEC Regulation A+ is revolutionary, David N. Feldman, LexisNexis, March 2015. 
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Conclusion 

To date, it appears that the Regulation A+ is not able to compete effectively with Regulation D, 
particularly for financing of early and mid-stage companies. The cost and delay in preparing and 
qualifying offering with the SEC and the ongoing reporting obligations regarding the Tier 2, seem too 
onerous compared to the Regulation D process. However, the Regulation A+ appears more attractive to 
late-stage companies with more resources that are seeking to eventually complete an IPO. And these new 
provisions can also be an appealing alternative for companies which are not able to carry out an IPO for 
many reasons (lack of support from investment bank, lower valuation, high cost of financial audit and so 
forth).  

The JOBS Act requires the SEC to review the offering limitations every two years. The SEC will consider 
how these new rules have been used so far.  

Furthermore, an overall review of the rules planned after five years will provide an opportunity to review 
whether the new system is too complex and whether it is sufficiently attractive for companies. 
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