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Review of the ICC’s Legal Aid System 

Concept Paper: 

READ FIRST 
The present document is the concept paper (“Concept Paper”) circulated by 
the ICC Registry and prepared by the Registry External Consultant, M. 
Richard Rogers, in April 2017.  

The grey boxes inserted in this document are the comments drafted by Cyril 
LAUCCI, in his capacity as elected member of the ICCBA Executive Council 
upon reception of the Concept Paper. These comments in grey boxes do not 
form part of the original Concept Paper. It is published under Cyril LAUCCI’s 
sole name. Although these comments submitted to the ICCBA Executive 
Council on 24 April 2017 played a large part in the preparation and drafting 
of the ICCBA’s comment of 25 April 2017, the views and opinions mentioned 
in this commentary are those Cyril Laucci only and shall not be seen as the 

views of the ICCBA or its Executive Council. 

 

I. INTRODUCTION 

Since the first ‘version’ of the International Criminal Court (“ICC”) legal aid 

system (“LAS”) in 2004, the Court has closely monitored the LAS for defence 

and victims in an effort to ensure its efficiency and effectiveness. The last 

major review of the LAS was in 2012. The Court is currently undertaking a 

fresh review of the LAS and welcomes the input of external stakeholders on 

how best to develop the system on the basis of our experience to date.  

As part of this process, the Registrar commissioned external experts to 

provide assessments and offer recommendations. The first report, by the 

International Criminal Justice Consortium (“ICJC Report”), provided an 

overview of the challenges and concerns.1 The second report, by Richard J 

Rogers (“Expert Report”), provided an in-depth comparative analysis and 

                                                 
1 James Bethke, Hon. Marcel Lemonde and Andrew Silverman, International Criminal Justice 
Consortium, “Report on the Assessment of the Functioning of the International Criminal Court’s 
Legal Aid System,” 27 October 2015. 
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recommendations for enhancing the LAS. 2  This Concept Paper gives 

stakeholders an overview of the current concerns as well as the solutions 

being considered.  

Following your input, the Registry intends to organise a seminar on 20 June 

2017 to discuss some of the key issues in greater detail. The Court very much 

welcomes the views of counsel and civil society on the topics outlined below 

and looks forward to their participation at the seminar. The Court intends to 

present to the ASP an update on the consultation process at its Sixteenth 

Session to be held 4-14 December 2017. 

Comment #1:  
The 2012 Legal Aid Review resulted in a substantial decrease of the level of 
remuneration of Counsel. There was no proper consultation process with the 
legal profession in preparation of these amendments. On lawyers’ side, there 
is an overall perception of unfairness of the current legal aid scheme, while 
States Parties generally see legal aid as excessively expensive. Beyond 
perceptions, actual figures show that the Legal Aid Scheme adopted in 2012 
did not bring any improvements on either – payers and receivers – side: while 
it is generally admitted that the money received by Counsel and members of 
their team dropped by about one third as a result of the 2012 review, legal 
expenses amounted to 6,222.8 thousands euros in 2012, dropped temporarily 
to 5,390.0 thousands in 2013 but were back to about the same level in 2015 
(6,112.3 thousands euros). The increase in Legal Aid costs can only be 
partially explained by the number of beneficiaries. To date, there is thus no 
satisfactory explanation as to why the cut by one third of remuneration of 
Counsel and their team members as a result of the 2012 LAS Review did not 
result in a comparable decrease in legal aid costs for States Parties. Faced with 
such a mystery, the initiation of a review and evaluation of the LAS can only 
be welcome, under the condition that it contributes to resolving the enigma.  

The most instructive section of the Rogers Report is its demonstration that the 
current levels of remuneration under ICC LAS are substantially lower than 
before other international courts and tribunals. It is also important to 
emphasize that that this lower remuneration goes with a higher complexity of 
situations and cases before the ICC. This higher complexity is a direct 
consequence of the Court’s specific mandate. From this comparative study, 
one may reasonably conclude that the current levels of remuneration under 
ICC LAS are too low and would require to be increased in order to keep a 
high level of legal representation for defendants and victims. But this general 

                                                 
2 Richard J Rogers, Global Diligence LLP, “Assessment of the ICC’s Legal Aid System,” 5 January 
2017.   
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statement provides no explanation for this situation, while the costs paid by 
States Parties have not decreased.  

This comparative analysis is of no help in trying to understand what, beyond 
the actual level of remuneration for Counsel and members of their legal team, 
is wrong in the ICC LAS. In that perspective, the Rogers Report is no more 
helpful than the earlier ICJC Report committed by the Assembly of States 
Parties in 2014 and issued in October 2015. The ICJC Report, at least, had 
managed to identify relevant areas of verification which the ICJC had not 
been able to investigate more, in particular, the historical – i.e. actual –
information regarding actual payments made to legal teams (ICJC Report, 
par. 52), data on hours billed by individual Counsel and team members (ICJC 
Report, footnote 24), etc. The ICJC expressed its frustration for not having 
been able to verify these aspects because of the Registry’s unexplained refusal 
to disclose the relevant data (ICJC Report, footnote 24) or alleged lack of time 
(ICJC Report, par. 52). The relevance of the information sought by the ICJC 
and the absence of justification for not disclosing it contributed to make the 
areas of verification identified by the ICJC obvious areas of investigation for 
any serious subsequent review of the ICC LAS. It is regrettable that the 
Rogers Report does not say a word about these relevant aspects, did not try to 
get access to the relevant information which was retained from ICJC and did 
not investigate this matter further. This information about how much Counsel 
did actually receive could have provided the explanation as to why the LAS 
was still so expensive for States Parties, while so scarce for Counsel and 
members of their legal team. Not investigating this area constitutes a major 
flaw in the Rogers Report and raises the question as to why Richard Rogers 
did not investigate this area further, whereas it had been clearly identified as 
a dark zone by his ICJC predecessors. 

Instead of investigating these relevant areas further, the Rogers Report draws 
general conclusions as to the allegedly deficient management of the Counsel 
Support Section and, in particular, its Chief, M. Esteban Peralta Losilla. It is 
important to note that this criticism of the CSS Chief is presented as the only 
cause of the ICC LAS shortcomings, in addition to the insufficient level of 
remuneration it provides.  Besides the overall impropriety of singling out one 
isolated public servant in a public document without having given him a 
mere chance of defending himself, this criticism is disturbing for more than 
one reason. First, because it comes as an easy explanation for the ICC LAS 
current shortcomings, whereas the CSS Chief had done its best to warn ICC 
management against the drawbacks of the 2012 Review and had not been 
listened to; second, because the sources and justifications of this criticism are 
not disclosed, whereas the CSS Chief is able to rely on the support of many 
Counsel practicing before the Court under the LAS who confirmed the quality 
of his performance as head of CSS; third, because it is specifically targeting 
one public officer whom the ICC Registrar had already tried to separate from 
the Court in the course of the restructuring of the Registry called “ReVision” 
by merging CSS with the OPCD within a “Defence Office” and had been 
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prevented to do so by the ICC Judges’ rejection of the contemplated merging; 
fourth, because M. Rogers was commissioned by the same ICC Registrar 
intuitu personae and without any form of tendering or recruitment process; 
and fifth, because the criticism of M. Peralta Losilla comes instead of the 
relevant investigation suggested in the ICJC Report, which had already 
praised M. Peralta Losilla for the quality of his management of the LAS.  

For all these reasons, for what the Rogers Report contains – i.e. gratuitous 
criticism against an officer whom the Registrar has been targeting for at least 
3 years – and for what it does not contain – i.e. the verification of actual 
payment received by Counsel and their teams out of the budget of legal aid -, 
there is an overall perception of bias and lack of independence in the Rogers 
Report. This overall perception of bias and lack of independence questions 
the actual aim of the LAS Review Process and whether it actually aims – and 
only aims – at fulfilling the mandate given by the ASP to the ICC Registrar to 
propose a review of the current LAS at the next ASP meeting in New York in 
December 2017. In any case, the Rogers Report comes too late to comply with 
the mandate given by the ASP and will thus contribute to delay the review of 
the LAS by, at least, one year, whereas States Parties were ready to consider it 
in 2017. One could question whether the Rogers Report was not 
commissioned for the only purpose of postponing the issue of reexamination 
of the ICC LAS until after the election of the new ICC Registrar which will 
take place in early 2018. Should it have been the case, it would not have been 
more successful. What is sure is that, because of the Report and because of the 
Seminar of 19 June 2017, the ICC proposals on the review of its LAS will not 
be ready for submission at the December 2017 ASP meeting.  

a. Why Now? 

At its 15th Session, the Assembly of States Parties acknowledged the ‘the 

Court’s efforts to continue implementing the legal aid remuneration policy’ 

but ‘stressed the need for continuous monitoring of the efficiency of the legal 

aid system to uphold and strengthen the principles of the legal aid system, 

namely fair trial, objectivity, transparency, economy, continuity and 

flexibility.” Further, the ASP mandate that “[w]ith regard to Legal Aid, […] 

the Court reassess the functioning of the legal aid system and to present, as 

appropriate, proposals for adjustments to the legal aid remuneration policy 

for the consideration of the Assembly at its sixteenth session.”3  

 

                                                 
3 (ICC-ASP/15/20). 
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Comment #2:  
As mentioned at the end of Comment #1, the proposed time line, in particular 
the submission of an “update on the consultation process” only at the next 
ASP in December 2017, is a matter of great concern. This time line is also not 
compliant with the ASP’s request to receive “proposals for adjustments to the 
legal aid remuneration policy for the consideration of the Assembly at its 
sixteenth session” (ICC-ASP/15/20). This request from the ASP has created a 
momentum which the ICC Registrar is taking the liability for disregarding, by 
failing to submit a proposal of amended LAS at the next ASP in December 
2017. The Seminar of 19 June 2017 is further delaying the process. This should 
have taken place at the latest in January or February 2017, instead of June.  

The ICC Registrar will have to provide cogent reasons for delaying the 
initiation of the LAS Review commissioned by the ASP in such a way as to 
prevent its submission in December 2017. Some of the proposals made in the 
Rogers Report were already identified in the Registry Report on Ways to 
Improve the Legal Aid Procedures submitted to the ASP in May 2014 (ICC-
ASP/13/6). There is thus no rationale for delaying their submissions to the 
ASP further. This delay questions the level of prioritization of the legal aid 
review by Registry services, if nothing was done in the meantime to make 
concrete proposals.  

Because the ICC LAS will be consequently delayed by, at least, one year, the 
ICC Registrar is hereby requested to implement urgent interim measures 
compatible with the current LAS – as detailed in Comment #13 below -, 
pending entry into force of the amended LAS.  

In my view, the ICCBA should thus support the current review process only 
if the amended LAS is implemented without further delay and urgent interim 

measures are implemented in the meantime. 

Since the last review in 2012, a large number of cases have fallen under the 

LAS. This has allowed the Court to identify the strengths and weaknesses of 

the current system, and an opportunity to evaluate lessons learned. 

Furthermore, responses to surveys put to counsel on the ICC List of Counsel 

in preparation of the Expert Report have provided further insight into areas 

that require meaningful consideration, including:  

 Defence and victims lawyers engaged under the LAS believed the 

administration of legal aid could be more efficient and more 

transparent.  

 Lawyers believed that remuneration has fallen below a reasonable 
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level (especially since 2012), that the team compositions were 

insufficient at certain stages of the process, and that the budget 

provided for investigation budget was not sufficiently linked to the 

demands of the particular case.  

The comparative analysis of the other tribunals outlined in the Expert Report 

also suggested that remuneration of legal aid at the Court falls significantly 

below remuneration at other international courts and tribunals. 

The Court considers that this analysis, together with the feedback provided 

by counsel, provides reason to engage in a discussion about whether the 

Court’s legal aid system overall meets the requirements of efficiency and 

effectiveness. This discussion is grounded on the premise of the Court’s 

commitment to ensuring that it can and should attract external counsel who 

meet the highest standards of efficiency, competence and integrity.    

Comment #3:  
See Comments #1 and #2. The proposed consultation would have been 
welcomed if it had taken place earlier in the year and if concrete proposals of 
amendments to the LAS had been put on the table for discussion and 
recommendation to the next ASP session in December 2017.  

Instead of that, the proposed consultation and seminar come too late and will 
serve as an excuse for not complying with the ASP’s time frame. The basis for 
an appropriate consultation are also not there, since no concrete amendment 
proposals are submitted for discussion.  

The ICC Registrar shall bear full liability for the present delays in submitting 
proposals for amended LAS to the ASP beyond the time line set up under 
Resolution ICC-ASP/15/20, namely December 2017, and for implementing 

appropriate urgent interim measures. 

b. Scope and Vision: 

The aim of the current review is to ensure that the LAS provides the 

minimum resources necessary for external counsel to provide effective 

representation – for defendants and for victims – in the context of cases 

concerning the most serious crimes of concern to the international community. 

The level of legal aid resources and remuneration should be sufficient to 
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ensure that quality lawyers are incentivised to accept the Court’s cases and to 

represent their clients to a high standard. It is considered that a properly 

funded and efficient legal aid scheme will enhance the efficiency of the 

judicial process overall. However, resources allocated to the publically 

funded LAS must be justified as reasonable and necessary. Through this review 

process, the aim is to find the ‘right’ level of resources for defence and victims 

teams, taking note of the comparative analysis with other international 

tribunals.  

 

An effective LAS must distribute limited resources in a financially 

accountable manner; counsel must justify their fees and expenditures. 

However, administrative burdens must be directed toward the goal of 

accountability; LAS procedures should be lean, meaningful, and transparent.  

 

This Concept Paper aims to give stakeholders a concise overview of the main 

issues. It may be read in conjunction with the Registry’s Single Policy 

Document on the Court’s Legal Aid System, dated 4 June 2013 (“Single Policy 

Document”) and the Expert Report (which includes the ICJC Report as an 

annex).  

c. Applicable Principles: 

The LAS is guided by a set of basic principles enunciated in the Single Policy 

Document, namely:  

Equality of arms: The payment system must contribute to maintaining a 

balance between the resources and means of the accused and those of the 

prosecution;  

Objectivity: The payment system allocates resources on the basis of the 

requirements of the case and not on the basis of subjective requirements;  

Transparency: The payment system is structured and operated in such a way 

that it complies with the requirements of budgetary oversight and auditing in 
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the management of public funds without interfering with the confidentiality 

of the work undertaken or the autonomy of counsel or legal team members;  

Continuity and flexibility: The payment system must provide for mechanisms 

that are flexible enough to adapt to situations as they arise in order to 

preclude any paralysis prejudicial to the interests of the due administration of 

justice;  

Economy: In conformity with the legal texts of the Court, specifically, 

regulation 83 (1) of the Regulations of the Court (hereinafter, “the RoC”), the 

legal aid system covers only costs that are reasonably necessary for effective 

and efficient legal representation.  

In accordance with these principles, the Court may consider the possibility of 

introducing the concept of “case complexity” in some parts of the LAS to 

assist in the determination of appropriate resource levels. The Expert Report 

recommends its use in relation to the investigation budget, the additional 

means budget, and as part of the lump sum at the appeal stage. Other 

tribunals have used case complexity with some success, using objective 

criteria to determine the complexity level. For example, at the ICTY the 

criteria are as follows:  

 

Pre-trial - Complexity factors that are considered include: 

the position of the Accused, including within the political/military 
hierarchy; 

the number and nature of counts in the indictment; 
whether the case raises any novel issues; 
whether the case involves multiple municipalities (geographical scope); 
the complexity of legal and factual arguments involved; and 
the number and type of witnesses and documents involved 

 
Trial – Factors that are considered in determining complexity include: 

the position of the Accused, including within the political/military 
hierarchy; 

the number and nature of counts in the indictment;  
whether the case raises any novel issues; 
 whether the case involves multiple municipalities (geographical scope); 
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the complexity of legal and factual issues involved; and 
the number and type of witnesses and documents involved;  

 
Appeal - Complexity factors that are considered include: 

 the number and nature of the grounds of appeal;  
 whether there is a cross-appeal; 
whether the Appeal raises any novel legal issues that have not been 

addressed by the Tribunal’s jurisprudence; 
the length of the trial judgement; 
the complexity of the legal and factual issues involved in the appeal; 
the number of documents, and in particular new documents, that have to 

be reviewed; and 
the sentence imposed by the Trial Chamber. 

 

If properly implemented, the case complexity system may reduce 

administrative burden and encourage efficiency. It may, however, prove to be 

more challenging to apply at the Court since the cases are diverse in nature 

due to the Court’s jurisdiction. The Court introduces this concept as a key 

issue for discussion and welcomes stakeholders’ views. 

Comment #4:  
The proposed “case complexity system” (“CCS”) may not be easy to 
implement and runs the chance of resulting in artificial limitations to the 
teams and their remuneration. For instance, applied to the first two cases 
before the ICC – Lubanga (ICC-01/04-01/06) and Katanga and Ngudjolo (ICC-
01/04-01/07) -, the list of suggested criteria is likely to have resulted in a low 
to medium level of complexity (low position of the Accused persons in the 
hierarchy, number of counts, geographical scope, etc.), whereas the 
proceedings in those cases took several years.  

The complexity of cases is a direct consequence of the ICC’s mandate, 
complementarity and modes of investigation.  

Because of the ICC’s mandate, Counsel are called to work on situations and 
cases in relation to countries which are still conflict areas (CAR, Darfur, Libya, 
Mali), with victims and witnesses often disseminated in several countries (all 
cases and situations), without access to the relevant areas (Darfur, Libya, 
Mali, Georgia), without any legal basis for privileges and immunities (Darfur, 
Libya, CIV) and while being excluded from the benefit of essential field 
support for purpose of local transport and security (all cases and situations: 
current MoUs with UN missions do not include services to Counsel, or on an 
ad hoc basis only).  

Because of ICC’s complementarity, Counsel’s actions can also be impeded by 
domestic proceedings (all situations and cases). In the recent years, the OTP 
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has engaged in methods of investigation which include its access to the 
monitoring of telephone calls of detained persons by the Detention Centre, to 
unredacted victims’ applications for participation and other information 
which are not disclosed – or at an extremely late stage – to Counsel. The OTP 
has also developed its own capacity of protecting its own witnesses – which 
includes their relocation - without involving VWU, whereas Counsel have no 
choice other than relying on VWU for the protection of their witnesses. All 
these objective factors concur in making the role of Counsel more complex, 
independently from the actual complexity of the charges. Although not all 
cases may be of an exactly equal level of complexity, ICC cases have in 
common to be all highly complex, thus making the proposed CCS essentially 
irrelevant. 

Also, should the proposed CCS remain confined, as suggested, to the 
investigation budget, additional means budget and appeal stage lump sum, 
its impact on the overall cost of the LAS would remain limited. The difference 
between the proposed system and the current Full-Time Equivalent (“FTE”) 
system applied to Defence teams is unclear. Both systems seem to rely on the 
same criteria and would most likely lead to the same results. See below 
Comment #11. 

The suggested proposal of CCS is essentially irrelevant and of a limited 
impact on the LAS. All cases shall be considered as highly complex for the 
purpose of LAS, with possible flexibility and adjustments in cases where 
objective factors of additional complexity exist. Instances of such factors may 
be the number of charges, the geographical/temporal scope of the charges, 
Counsel’s access to and availability of support services in relevant areas, etc. 
The list of additional complexity factors shall not be limitative. Flexibility may 

lead to increased resources only. It shall not be used to decrease resources. 

II. ASPECTS RELEVANT TO DEFENCE AND VICTIMS 

a. Overview 

Pursuant to articles 55(2)(c) and 67(1)(d) of the Rome Statute, defendants who 

lack sufficient means to pay for legal assistance have the right to be assigned 

legal assistance by the Court without payment.  

Legal aid for indigent victims is discretionary. The Registrar, in consultation 

with the Chambers, may determine the type and level of financial assistance 

on a case-by-case basis.4 In practice, Chambers have ordered several different 

models for victims’ representation, involving teams made up of external 

                                                 
4 See Regulations of the Court, Regulation 83(2).  
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counsel and/or staff from the ICC’s OPCV.5 The Registrar aims to support the 

Chambers by providing information on the relevant options for victims’ 

representation, along with the respective advantages and disadvantages and 

the financial consequences. Since the system for victims’ representation is still 

developing, the input of stakeholders is particularly important.    

 

b. Remuneration  

In setting fee levels, the Court, like other tribunals, has sought to apply the 

principle of equivalence, which requires external lawyers to receive 

remuneration (roughly) equivalent to their counterparts in the prosecution. 

However, according to the Expert Report, when external counsel fees and 

expenses are compared to the equivalent prosecutor salary and entitlements, 

the prosecutor’s financial package tends to be significantly higher. When 

compared to other tribunals, ICC fees appear to be significantly lower (for 

most positions). 

 

Both counsel and assistants have expressed concern that some lead counsel 

engage two or three assistants to share just one standard legal assistant salary. 

This is seen as a misuse of the flexibility principle. 

Comment #5:  
It is unclear who, according to the author of the Concept Paper, shall be 
deemed liable for this alleged misuse of the flexibility principle. Is it the 
Counsel hiring several assistants on the budget of one? Or is it the ICC 
Registry for not providing the required budget and for accepting the splitting 
of fees between several assistants instead?  

Neither the assistants, nor the hiring Counsel have interest in splitting the fees 
allowed for one person – which are already lower than before other 
international courts and tribunals – between several persons, as this has a 
direct impact on the sustainability and quality of legal assistance. If such fee 
splitting has indeed taken place, it shall be viewed as the direct consequence 
of a lack of flexibility in the current LAS, forbidding the recruitment of several 

assistants where teams have an objective need for these.  

                                                 
5 The models have included representation for individual victims/groups as well as ‘common 
legal representatives’ for all the victims in the case. In some cases external counsel have led 
the teams; in other cases, the head of OPCV has acted as the lead counsel. 
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Stakeholders are invited to consider solutions to mitigate these concerns. 

These may include recalculating the fee levels taking into account the full 

compensation package of comparable prosecutors (i.e. salary plus 

entitlements and benefits); ensuring that the fee levels are within the range 

established at other tribunals; and (to avoid the problem of misuse of the 

flexibility principle) applying a minimum fee levels to case managers and 

legal assistants according to their years of experience.  

 

Comment #6:  
Existing privileges and immunities also have a direct impact and shall be 
taken into account in the calculation of the full compensation package. OTP, 
OPCD and OPCV staff members enjoy tax exemption under the ICC 
Headquarters Agreement (“HQA”) and Agreement on Privileges and 
Immunities (“APIC”), whereas this exception has been denied so far to 
Counsel and support staff. The exact tax situation of Counsel and support 
staff remains unclear to date. Counsel and support staff have no clear picture 
as to what and where they should declare in their tax returns and the ICC 
Registry has only provided limited assistance on this issue. This has led to 
several individual problems of Counsel or support staff being requested to 
pay huge amounts to NL Tax authorities. Sometimes, the ICC Registry has 
intervened to resolve such cases on an individual basis successfully, but the 
broad picture remains unaddressed, thus keeping a high level of threat over 
all Counsel and legal team members.  

The ICC Registrar did not engage NL authorities on this issue, whereas there 
is room for interpretation of the HQA in favor of income tax exemption on 
legal fees paid to Counsel and support staff. In particular, Article 11(2) of the 
HQA provides that “funds, assets and other propriety of the Court, wherever 
located and by whomsoever held, shall be immune from search, seizure, 
requisition, confiscation, expropriation and any other form of interference, 
whether by executive, administrative, judicial or legislative action”. This 
provision was actually relied upon by the ICC Registry to negotiate with NL 
authorities tax exemption on termination indemnities paid to staff members 
in the context of the Registry internal restructuring of 2014-2015. It is also the 
legal basis for tax exemption on compensation awards paid by the Court to its 
staff members and former staff members on the basis of orders by the 
International Legal Organization Administrative Tribunal (“ILOAT”). If 
Article 11(2) already provided sufficient legal basis for these exemptions, 
there is no reason why it shall not have the same consequence on fees paid 
under LAS to Counsel and support person. This interpretation is supported 
by the fact that, in the current situation, a substantial portion of fees paid by 
States Parties under the LAS end up in NL Treasury, which is not what these 
are meant for. Should the ICC Registrar decide to engage the NL Tax 
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authorities on this issue, it could rely on the strong diplomatic support from 
other States Parties. So far, the ICC Registrar has not engaged into this 
negotiation and this extremely relevant aspect (income tax reaches up to 52% 
in the Netherlands) is not addressed in the Concept Paper, which is yet 
another weakness (See Comment #1). 

This is a major factor of imbalance between the remuneration of OTP, OPCD 
and OPCV staff members and independent Counsel and support persons, 
which shall be taken into consideration in the amended LAS, whatever the 
solution adopted, i.e. tax exemption on LAS fees or proactive compensation 
for income tax paid in addition to LAS fees. The choice between these two 
solutions is essentially cost-neutral for Counsel and members of their legal 
teams, but the second solution is more expensive for States Parties. It should 
thus be considered in this light, in order not to raise the overall cost of the 
LAS at no benefit for Counsel.  

For more information, see Single Policy Document pages 16-26 and Expert 

Report pages 37-54. 

c. Procedures for Monitoring Fee Claim and Other Resources 
 
The current system for processing fees for defence and victims’ teams 

involves action plans, timesheets and implementation reports. Whilst the ICC 

must ensure that LAS funds are paid for work actually done, all legal aid 

systems rely to some extent on the accuracy and integrity of lawyers who 

submit fee claims. Verifying every hour of every fee claim would be 

extremely costly and time consuming. The right balance must be found.    

 

In considering this experience, the Court may consider various options. These 

include a combination of hourly timesheets (during periods where greater 

monitoring is required), fixed monthly fees (during periods where minimal 

monitoring is required), and a lump sum per stage (during stages where the 

work requirement is relatively predictable, irrespective of duration).  

 

Stakeholders are invited to give their views on the various options, some of 

which are already in place, including those outlined in the Expert Report, 

namely: 
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Pre-Trial Phase: Replacing the current monthly lump sum with an hourly 

timesheet system during the pre-trial stage 1, where lawyers are paid for 

hours actually worked up to a newly set monthly maximum ceiling. Exempting 

legal assistances and case managers who work at the seat of the Court from 

submitting detailed time sheets. Reinstating a monthly lump sum for later 

stages of the pre-trial phase, such as confirmation of charges or three months 

before trial, as it can be assumed that the defence team is working full time. 

Comment #7:  
This proposal is unclear and runs the risk of dropping Counsel’s 
remuneration further down. Support staff working at HQ is exempted from 
submitting detailed time sheets, but the proposal does not say what should 
come instead. The current lump sum is replaced by hourly timesheets, but a 
monthly maximum ceiling is proposed, thus implying that Counsel should 
not work, or work for free, beyond the set limit.  

Also, the period following the confirmation of charges is identified as a low 
activity period, which is unlikely to correspond to the truth: the confirmation 
of charges may be appealed; this is the time when the core of the disclosure 
process takes place; and it is also the only time when the Defence and the 
LRVs get a clear picture of the charges and can investigate or collect 
applications for participation on this basis.  

The proposal should be completed and amended accordingly. 

Trial Phase: Removing the need for detailed action plans and timesheets and 

paying team members a standard monthly fee, representing 150 hours (or 

approximately a month) of work (unless the trial is postponed or team 

members are absent for extended periods). 

Comment #8:  
The proposal says nothing about the composition of the teams and the 
available resources. It is also mute as to the margins of flexibility applicable to 
this period, depending on the nature and complexity of the case, and as to the 
procedure for requesting additional resources.  

The proposal should be completed accordingly. 

Appeal Stage: Introducing a total lump sum system for the appeal stage, in 

which the amount is based on the size and complexity of the case. Adding 

some flexibility for exceptional circumstances that may require increasing or 

decreasing the lump sum. Requiring counsel to submit a team composition 
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plan outlining the proposed team members and their respective fees—

ensuring that the plan meets the minimum fee rates. 

Comment #9:  
Although the application of a lump sum at appeal stage is a solution that is 
worth exploring further, the recommended flexibility should only play in 
order to increase – not decrease – its amount.  

The proposal does not say anything about the composition of the teams and 
the available resources at appeal stage.  

The proposal should be amended and completed accordingly. 

For more information, see Single Policy Document pages 23, 24 and Expert 

Report pages 58-78. 

Comment #10:  
The proposal does not address the reparation and enforcement stages. It 
should be completed accordingly. 

d. Additional Means  

Both defence and victims’ teams can request additional staff, beyond the basic 

team composition. For the defence, the Full Time Equivalent (“FTE”) system 

has been used as one of the elements to assess the complexity of cases. Each 

team cumulates FTE points based on objective criteria, such as for each count 

submitted by the prosecutor, for each victim or group of victims accepted, or 

for every 3,000 pages to a case file. External lawyers found the FTE system to 

be overly complicated, time-consuming, difficult to understand, and purely 

quantitative. The system for victims is more ambiguous and has also been 

criticised.  

Comment #11:  
The FTE already aims at adapting the resources to the complexity of the case. 
The difference between FTE and the proposed CCS remains unclear. See 
Comment #4 above. 

Besides, the FTE system might be improved or replaced by a more user-
friendly, less bureaucratic approach, with no possible perception of direct / 
indirect incentive to extend the proceedings beyond what is strictly required 
to ensure fairness of trial and trial without undue delay. 

Once again, flexibility might justify increases, not decreases, in the resources 
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for legal teams.  

The Court would like to establish and maintain objective criteria for 

additional resources, but develop a more user-friendly system. Stakeholders 

are invited to provide their views and may wish to consider the 

recommendation to replace the current system with one based on ‘case 

complexity.’ Under this system, each case could be ranked at the start of the 

proceedings to determine whether additional resources are required. 

Comment #12:  
See Commentaries #4 and #9 above. The complexity of all cases before the 

ICC is high. Flexibility shall work to increase resources, not to decrease these.  

For more information, see Single Policy Document pages 15, 16 and Expert 

Report pages 34-37. 

Comment #13:  
The Concept Paper fails to address the issue of compensation for professional 
charges, including taxes (see Comment #6 above). The ICCBA addressed a 
request on this topic on 27 February 2017 to the ICC Registrar, which was 
responded on 31 March 2017 (ref: 2017/000011361). In the letter of 27 
February 2017, the ICCBA invited the ICC Registrar, as an interim measure 
pending full review of LAS, to amend the current practice regarding 
compensation for additional charges and to pay it on a monthly basis.  On 31 
March 2017, the ICC Registrar rejected this request, on the grounds that (i) the 
current LAS provides that the payment of professional charges is directly 
linked to the Counsel’s intervention and involvement in Court proceedings 
and (ii) that it is conditional of the production of supporting evidence / 
documentation of actual payment of charges and cannot be paid 
automatically. 

As to (i), the ICC Registrar’s argument is simply irrelevant, as the request to 
compensate for professional charges is directly linked to the involvement of 
Counsel and their legal teams within Court proceedings.  

As to (ii), the compensation for legal charges aims at covering various 
charges, including taxes (see par. 134 of ICC-ASP/12/3: Registry’s Single 
Policy Document on Legal Aid). Yet, income taxes alone reach up to 52% in 
NL, whereas compensation is limited to 30% of net base fees for Counsel and 
15% for support staff. The ICC Registrar cannot, at the same time, refuse to 
engage with NL Tax Authorities on the issue of income tax exemption on LAS 
fees for Counsel and support staff (see Comment #6 above) and challenge 
that they are paying income taxes. In any case, Counsel and support staff 
might be held liable to pay back the amounts paid as compensation or have 
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them deducted from subsequent fees if they fail to present appropriate 
evidence of actual payment of charges at the end of the year, as contemplated 
under par. 138 of ICC-ASP/12/3.  

The ICC Registrar’s grounds for denying the interim measure requested by 
the ICCBA are thus without merits and shall be dismissed. The requested 
measure is both reasonable and cost neutral, since the money claimed was in 
any case credited by States Parties under the Legal Aid budget, is thus 
available and shall be paid in any case at the end of the financial exercise.  

Another relevant area of verification which would have been worth checking 
in the Rogers Report as it had already been identified in the ICJC Report (See 
Comment #1 above) is the proportion of the incurred professional uplift for 
compensation of charges actually paid to Counsel and members of their 
teams. In earlier discussion with the ICCBA, the ICC Registrar admitted that 
only a small portion of Counsel and legal team members entitled to receive 
this uplift were actually claiming it. Reasons may be the lack of information 
and transparency of the LAS or the over-bureaucratic burden of claiming this 
uplift. The consequence of this situation is that a substantial amount of the 
Counsel’s compensation under the LAS scheme is budgeted every year by 
States Parties – thus bearing on Legal Aid Budget – and never reaches 
Counsel and their legal team members. This unpaid portion is not returned to 
States Parties, but absorbed and re-affected in the overall Registry budget, 
thus serving for the financing of Registry operations instead of the 
remuneration of Counsel. The absorption of the unpaid portion of the Legal 
Aid money within the Registry budget is a legal operation, because, in the 
architecture of the Court’s budget, the legal aid budget is not separated from 
the Registry budget, but just forms part of the Counsel Support Section 
Budget. The Registrar, as first administrative officer of the Court, has 
authority to re-affect budgets within the Registry, which gives him the 
authority of using the legal aid envelope for other Registry purposes. The 
result is the artificial inflating of the Legal Aid budget. The only way of 
detecting this operation would require the verification of the actual amounts 
paid to Counsel and members of their legal teams under the professional 
uplift for compensation of charges, but this is precisely the information that 
the ICC Registry refused to disclose to the ICJC and which the Rogers Report, 
while on notice from the ICJC Report, failed to investigate.  

Some available public numbers confirm this operation though: e.g. in 2014, 
the approved budget for legal aid amounted to 5,867.1 thousands euros. In 
the ICC Financial Statement for 2014 (ICC-ASP/14/12), the total expenses for 
Counsel under legal aid amounted to 5,283 thousands euros, that is 584.1 
thousands euros or about 10% less than the total legal aid budget for the year. 
Coincidentally, 2014 is also the year when all Registry sections – including the 
Counsel Support Section – had their budget punctured by 10% by the ICC 
Registrar for the purpose of financing the internal restructuring of the 
Registry (“the ReVision”). These numbers tend to establish that 10% of the 
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money paid by States Parties for legal aid in 2014 never reached the Counsel 
and instead served at financing the Registry internal restructuring. A serious 
review of the LAS thus should have established that on the basis of publicly 
available numbers. It would then have been up to the ICC Registry to provide 
the actual figures of payments made to Counsel it earlier refused to disclose 
to the ICJC, in order to provide evidence of the contrary. But the Rogers 
Report failed to address these aspects.  

One easy way of preventing such absorption of the legal aid budget by the 
Registry in the future could be an amendment to the ICC Budget structure 
insulating the Legal aid budget in the overall budget architecture. Once the 
legal aid budget is taken out from the Registry budget, such absorptions and 
re-affectations would become illegal without the prior authorization of the 
ASP. This is another urgent measure that the ASP should put in place as of 
December 2017 in order to make sure that every euro that is affected to legal 
aid, including the 30%/15% professional uplift portion for compensation of 
professional charges ends up in the pocket of Counsel and members of their 
legal teams. This would be an efficient way of improving the current 
situation, without adding to the cost of the LAS for States Parties.  

Therefore, the ICCBA should reiterate its earlier request to have 
compensation of charges paid on a monthly basis as an immediate interim 
measure pending completion of LAS review. See Comment #2 above for the 
consequences on ICCBA’s support to the current process of LAS review. The 
Legal Aid budget should also be insulated from the Registry Budget in order 

to prevent internal re-affectations.  

III. ASPECTS RELEVANT TO DEFENCE: 

a. Indigence  
 
The LAS covers the cost of legal representation for accused persons who are 

assessed to be (partially or wholly) indigent. Assessing indigence can be 

challenging since post-conflict societies are fraught with legal and financial 

instability, making it difficult to trace assets. To the extent possible, the 

process should ensure that legal aid is only available for those persons who 

genuinely cannot afford to finance their defence.  

 

The Court may consider a series of options to enhance the process for 

assessing indigence, such as updating the written policy to ensure 

transparency, consistency, and retention of institutional knowledge; and 

revising the method of calculating a suspect’s financial obligations. In 
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addition, the Registry will continue to encourage better cooperation with 

States.  

Comment #14:  
There is a financial investigator within the Registry for the purpose of legal 
aid. The exact mandate, means and modalities of investigation of this 
financial investigator and on her/his relationship and interaction with OTP 
and/or external investigation or judicial cooperation structure should be 

investigated and clarified. 

For more information, see Single Policy Document pages 6-9 and Expert 

Report pages 19-21. 

b. System for Assigning Counsel 
 

In most cases, the assignment of counsel to an indigent suspect initiates the 

processes under the LAS. Counsel and team members may be entitled to 

claim legal aid for several years. The ICC list of counsel contains over 600 

lawyers. Currently, defendants claiming indigence are presented with all 600 

curriculum vitae and asked to select a counsel. Due to this overwhelming 

choice, many suspects appear to disregard the list and select counsel based on 

personal recommendations, which may include recommendations from the 

other detainees (thereby giving counsel already assigned on ICC cases an 

advantage over other list lawyers and undermining a meaningful choice for 

suspects).   

 

The Court may consider options that, on the one hand, respect a suspect’s 

right to choose his counsel and, on the other hand, ensure ‘fairness’ to all 

lawyers as well as to provide real choice for suspects. Stakeholders are invited 

to consider the Expert Report’s recommendation to introduce a ‘reduced list 

of lawyers’ based on a set of criteria set by the defendant, with objective 

monitoring to ensure fairness.  

Comment #15:  
There shall be no limitation to the list of counsel, other than based on their 
statement of availability. Per definition, list counsels fulfil all relevant criteria 

of experience and qualifications.  
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Any form of short-listing of lawyers raises issues of control as to how the 
selected criteria are implemented to exclude specific Counsel. There are 
criteria which may be relevant to defendants, but which the Court or its 
Registry may not be willing or able to apply, as they conflict with the ICC 
core values: i.e. political opinion, nationality, ethnicity, religion, gender, and 
the like.  

The proposition of submitting short-list of counsel prepared by the Court to 
new defendants shall be strongly rejected. 

For more information, see Expert Report pages 62-64. 

c. Team Composition  
 
The ‘core team’ at the ICC consists of one counsel, one legal assistant, and one 

case manager. This core team works during most stages of the proceedings. 

However, until the first appearance, only a single counsel is funded under the 

LAS. An associate counsel is assigned to bolster the core team from the 

confirmation of charges to the closing statements at trial. 

 

Defence counsel raise the concern that the team composition is too slim at the 

early stages of the process. Counsel believe that a legal assistant should be 

assigned to help counsel even before the transfer, and the associate counsel 

should be assigned well before the confirmation hearing. The comparative 

study in the Expert Report suggests that the ICC’s teams are slimmer than 

those at other tribunals during the earlier stages of the process. Some counsel 

also believed that additional specialist counsel may be required for the appeal. 

 

Stakeholders are invited to provide views on addressing these concerns. For 

example: between the initial appearance to confirmation, assigning an 

associate counsel (in addition to the core team) with a reduced ceiling of 

billable hours (25-40 hours per month); on appeal, ensuring that the lump 

sum takes account of the need for an associate or specialised appeals counsel 

is assigned to assist the core team. In addition, the Court  may explore the 

possibility of permitting counsel to hire a legal assistant to assist with the 

transfer proceedings.  
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Comment #16:  
Providing a wider range of flexibility to increase resources based on the 
demonstration of actual needs is better than providing a higher but fixed level 

of resources.  

For more information, see Single Policy Document pages 10, 11 and Expert 

Report pages 22-28. 

d. Investigation Budget  
 
A basic investigation budget of €73,006 is granted to each defence team for the 

entire case. The budget can be increased on the basis of objective criteria. The 

Counsel Support Section (“CSS”) and external lawyers felt that that the 

current investigation budget is set at an arbitrary figure and oftentimes is 

inadequate. It is also low compared to other comparable tribunals. 

 

Seemingly, the current ‘one-budget-fits-all’ has failed to service adequately 

the wide range of cases before the ICC, which vary enormously in terms of 

witness location and case complexity. The current figure may be inadequate 

for complex investigations and distant witnesses, but too generous for 

straightforward cases in nearby locations.  

 

Stakeholders are invited to provide views on ways to determine the right 

level of budget for investigations. For example, this might include basing the 

budget on the complexity of each investigation, and assigning a locally hired 

resource person, with local knowledge and language skills, to each team for 

the majority of the process. 

Comment #17:  
The basic principle of equality of arms requires linking the investigation 
budget of Defence teams to the budget of OTP investigation in the relevant 
case. This will of course require an increased transparency as to the use of 
OTP budget per situation/case.  It will also require taking into account that 
OTP teams benefit from field services, which are not necessarily available for 
Defence teams (see Comment #4 above). The Registry should also provide 
interpretation and translation services at the same level as the OTP’s language 
unit for each case. As the Court’s channel of communication, the Registry 
should also be responsible for addressing and supporting cooperation 
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requests on behalf of the Defence. The Registry should finally provide the 
same administrative support as for OTP, with respect to, inter alia, IT facilities 
and support services.   

 
For more information, see Single Policy Document pages 11, 12 and Expert 

Report pages 28-33. 

e. Article 70 Cases  
 

Since Article 70 cases will normally require less work than Article 5 cases, the 

level of resources should be reduced. This could be done by limiting the team 

composition, allocating fewer hours for the monthly ceiling during the pre-

trial stage, and allocating a significantly reduced lump sum for the appeal 

phase.  Stakeholders may have additional recommendations.  

Comment #18:  
The general finding that Article 70 cases require less work than Article 5 cases 
is not supported. Where this finding happens to be true, the immediate 
consequence shall be the reduced duration of ICC proceedings, which 
mechanically impacts on LAS costs. Any limitation to the monthly number of 
hours would have for direct consequence the artificial prolongation of the 
proceedings, thus resulting in an increase in their overall costs – not only LAS 
costs – and a violation of the defendants’ right to be tried without undue 

delay. 

For more information, see Expert Report pages 78. 

IV. ASPECTS RELEVANT TO VICTIMS: 

a. Overview  
 

The survey conducted for the Expert Report identified several areas of 

concern regarding the LAS for victims, among them that external lawyers felt 

that they were not granted sufficient information on the available budget to 

plan their work and teams adequately and that lawyers were concerned that 

the administration of legal aid was not organised in such a way as to 

appreciate fully the role of victims’ teams.  

 



Cyril LAUCCI  23/23 
 

The Court considers that measures can be taken to improve budgetary 

planning and provide greater transparency, which will, in turn, enhance 

efficiency. The Court may therefore consider options that would allow victims’ 

teams to organise their work more effectively and provide victims with a 

clearer set of expectations. Stakeholders are invited to provide input. 

 

Comment #19:  

The current observations also apply to Defence teams alike. 

For more information, see Expert Report pages 81-84. 

a. Indigence  
 
The experience of the Court has been that the process for assessing the 

indigence of victims may be improved and streamlined. Earlier cases asked a 

large number of victims to complete complex financial disclosures. More 

recently, an expedited procedure has been implemented.  

 

In principle, non-indigent victims should contribute to the cost of their 

representation. In practice, however, due to the circumstances of the victims 

who have heretofore participated in Court proceedings, the process of 

determining indigence costs the Court more than it recovers, and unduly 

burdensome process may even cause victims harm. On this basis, the Court 

considers that the process may be reconsidered and adapted accordingly. 

 

The Expert Report recommends applying a presumption of indigence for all 

victims. It argues that determining indigence for all victims is unlikely to 

provide any overall financial benefit to the Court because (i) nearly all victims 

to date who have participated in the Court’s proceedings have been indigent 

and (ii) in the unlikely case of a non-indigent victim, his/her contribution to 

legal aid would be less than the cost of assessing the indigence of all the 

victims. In addition, it may be considered whether the financial disclosure 
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process may be insulting and re-traumatizing to some of the victims of mass 

atrocities.  

 

Stakeholders may wish to provide views on this important issue. Should the 

Court apply a presumption of indigence for all victims and discard the 

financial disclosures requirement in favour of a simple declaration of 

indigence?  Should the Court retain the possibility of requesting financial 

disclosure where there is reason to believe that some or all victims are non-

indigent? 

Comment #20:  
Applying a presumption of indigence to victims before the Court and 
triggering the possibility of requesting financial disclosure in exceptional 
cases where there are strong reasons to believe that some or all victims are 
non-indigent is a measure of good sense. This proposal will require 
amendment to regulations 84-85 of the Regulations of the Court and 
regulations 131-132 of the Regulations of the Registry though.  

For more information, see Single Policy Document page 9 and Expert Report 

pages 84-86. 

b. Establishing an overall budget 
 

 
For a victims’ team, the Registry’s Single Policy Document suggests the 

following composition: (i) a single counsel up to confirmation of charges; (ii) a 

counsel and a case manager from confirmation until the end of trial; and (iii) a 

counsel, a legal assistant, and a case manager for the reparations stage. An 

investigation budget of €43,752 is provided to each team for the entire case. 

Additional resources may be granted upon justification. Where common legal 

representation is ordered, the resources may be varied after considering a 

number of objective factors, including the role of the Office of Public Counsel 

for Victims.  

 

External lawyers who had worked on victims’ teams expressed frustration at 

the lack of information on the available budget. This made it more difficult for 
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victims’ lawyers to plan their work efficiently. Whilst budgetary certainty is 

bound to be a challenge within this evolving system, the Court aims to 

identify the best solution possible.  

 

Establishing an overall budget, broken down for each stage, would give 

victims’ teams more predictability. Establishing the right level of budget may 

be challenging, but lessons learned from past Court cases and from the OPCV 

budget levels may provide guidance. Stakeholders are invited to share their 

views on how this can be achieved.  

Comment #21:  
Increasing transparency and predictability of the resources allocated to LRV 
teams is also a necessity. The suggested reference to OPCV budget should 
play the same role as reference to OTP budget in assessing the equality of 
arms principle vis-à-vis Defence teams (see Comment #17 above).  

For more information, see Single Policy Document pages 12-22 (various parts) 

and Expert Report pages 86-90. 

c. Field Budget  

 
Victims’ teams should have sufficient resources to communicate effectively 

with victims and to gather necessary information, particularly for the 

reparations stage. This is not easy, considering that cases sometimes involve 

hundreds or even thousands of victims living in unstable regions. Some 

victims’ teams have complained that the investigation budget of €43,752 is 

insufficient.  

 

To address these and other concerns, the Expert Report recommends the 

investigation (or “field”) budget level should be calculated on a case-by-case 

basis and as part of the overall budget, taking into account applicable court 

orders, number and geographical distribution of victims, organisation of 

victim groups, spoken languages, means of transportation, security concerns, 

whether the team can use the Court’s field office, and the costs of office space.  
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Stakeholders may also consider whether at least one field assistant should be 

engaged for the entire process.  

Comment #22:  
As mentioned above for Defence teams (See Comments #4 and #17 above), 
LRVs and their team may not benefit from all filed support facilities 
negotiated by the ICC with external stakeholders, such as UN missions. This 
shall be taken into account in their field missions budget. The field missions 
budget shall take into account the need for LRVs to meet with the victims, to 
inform them on a regular basis on Court proceedings and to receive input as 
to their views and concerns in order to represent them adequately before the 
Court. This requires establishing a sustainable field presence for the entire 
duration of the Court proceedings, which is totally incompatible with the 
current level of LRV’s “investigation budget”.  

Also, the title “investigation budget” is inappropriate and confusing, as it 
does not reflect the reality of LRVs’ mandate and needs. It shall be amended 
accordingly. 

 
For more information, see Single Policy Document page 14 and Expert Report 

pages 90-92. 


