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As security threats continue to create political and economic 
instability across Europe and the Middle East, our feature article 
in this edition looks into the increasingly complex world of 
sanctions, where good and bad news for international commerce 
collide. Cuba and Iran are both on the cusp of positive change, 
with the very real possibility of sanctions being lifted, but remain 
in delicate positions. Iran recently struck a nuclear deal with 
the world’s economic super powers but is now in a diplomatic 
tussle with its neighbours, while Cuba inaugurated its embassy 
in Washington earlier this year, with the US having announced 
recently that US companies may now establish a physical 
presence in Cuba, but questions around financing any deal 
remain, and Russia’s standoff with Ukraine remains a severe 
threat to global security. With further easing of trade restrictions 
being eyed for some and new sanctions elsewhere, there are 
opportunities for the bold but huge risks too. Financial institutions 
in particular must tread carefully to find the right line between 
reaping any potential windfalls as markets open and reaping the 
whirlwind of US law enforcement’s extra-territorial reach should 
they put a foot wrong anywhere, with the cost of mistakes in the 
tens of billions of dollars.

From other countries in the region: tax laws undergo amendments 
in Germany and Spain; Turkey’s electricity market inches towards 
liberalisation; Ukraine enacts its new e-commerce law; Hungary 
issues fresh rules and guidance on corporate data transfers and 
processing of personal data; and a recent UK Supreme Court 
judgment sheds light regarding the application of penalties, 
confirming that they will not be abolished. Read more about these 
developments in the following pages.

Introduction

The EMEA Legal 
Insights Bulletin is a 
quarterly publication 
that explains select 
case laws and 
regulatory changes 
at both regional and 
local jurisdiction 
levels in Europe, 
the Middle East 
and Africa (EMEA). 
It also provides 
analyses and 
commentaries on 
legal developments 
in the region and 
their possible impact 
on business.

If you have comments and suggestions, please feel free to send them to 
EMEAPublications@bakermckenzie.com.
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Feature
Blurring the binary: Sanctions arena 
creates risky opportunities for banks
Recent months have been eventful for sanctions watchers, 
with major progress in Cuba and Iran mere days apart. 
Corporations and governments have revived action plans to 
invest in rebuilding these economies. 

“… But unlike many 
other businesses, 
banks’ product, 
capital, is already 
global, while they 
are highly regulated 
and under intense 
scrutiny from 
authorities in 
every area of their 
business … 

”

Elsewhere, the complex standoff 
between Russia and the Ukraine 
continues, with the EU rolling 
sanctions on Russia into 2016 and 
perhaps beyond.  

Sanctions, whether being 
implemented or rolled back, have 
rarely played such a high-profile 
role in daily business life.

So what are the opportunities, 
risks and pitfalls for financial 
institutions? Like many 
businesses, banks are 
simultaneously trying to identify 
new opportunities in Iran and 
Cuba, while keeping existing 
business in Russia on the  
right side of a still fluid  
sanctions environment. 

But unlike many other businesses, 
banks’ product, capital, is already 
global, while they are highly 
regulated and under intense 
scrutiny from authorities in 
every area of their business, with 
big names having fallen foul of 
sanctions regimes on a huge scale 
in recent years.

Sanctions thus pose a particular 
problem for financial institutions. 
Yet it is imperative they navigate 
regimes successfully. Not only for 
their own good and that of their 
shareholders, but also because 
they are key to financing new 
opportunities, unlocking frozen 
assets when sanctions lift and 
helping multinationals divest 
themselves of assets or joint 
ventures that fall under  
new sanctions.

Growth needs banks
Iran is the world’s 17th-largest 
country by population, but the IMF 
ranks its economy just 98th by 
GDP, sandwiched between Angola 
and Jamaica.

Turkey, with a similar population, 
has an economy more than twice 
the size of Iran, around twice as 
many banks and an economy that 
grew by 4.1% in 2013, a year in 
which Iran’s economy shrank by 
5.8%.

Cuba is in a somewhat different 
position, not dramatically out of 
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US sanctions affect the world
The fear factor for banks is not the 
local risk of doing business in Iran 
or Cuba. It is the extra-territorial 
reach of the US.

US authorities have relentlessly 
pursued international banks 
for breaking sanctions, taking 
jurisdiction because of payments 
in US dollars or peripherally 
touching the US banking system 
and levying multi-billion dollar 
fines as recently as last year. 
Prison terms, removal of banks’ 
authority to transact  
and placement on various 
blacklists have also been meted 
out as punishment.

So while for non-US banks, 
the end of their own country’s 
sanctions on Cuba or Iran will 
be welcome, it does not not 
address this key risk. Until the 
US definitively lifts sanctions 
at the federal level, deals with 
issues of state-by-state sanctions 
remaining in place  
and demonstrates a step-change 
in enforcement, international 
banks will continue to take a 
highly conservative approach 
to doing business in sanctioned 
countries. Meanwhile it remains 
“sanctions as usual” for US  
banks themselves.

One possible exception may be 
opportunities for Asian banks with 
expertise in Islamic finance, who 
could lead the way in Iran, which 
has an Islamic finance market 
worth over USD500 billion.

kilter economically with some 
similarly sized Caribbean and 
Central American nations, but still 
far from reaching its potential, 
with less than half the population 
having a conventional savings or 
checking account. 

Academic research shows the 
development of financial services 
unequivocally supports economic 
growth. But in most countries, 
only after growth begins to take off 
in the real economy (a “demand-
following” relationship). 

Only in the most under-developed 
frontier economies is improving 
the supply of financial services 
first a pre-requisite for generating 
economic growth (a “supply-
leading” approach).

As neither Iran nor Cuba are 
frontier economies in the 
conventional economic sense, this 
indicates that banks should follow 
investors from other sectors 
rather than lead the way.

And there plenty of reasons for 
banks to be cautious…

Cuba: still under embargo
It is tempting to be swept up 
in the euphoria. The reopening 
of embassies and of US-
Cuba correspondent banking 
relationships are huge steps. 
But the embargo is still in place, 
and investment (including joint 
ventures) in property and other 
significant business aspects 
remains constrained. Tourist 
travel is also still officially banned.

The embargo can be lifted only 
by Congress, which is likely to 
approach it through a post-Iran 
lens; it is also contingent on free, 
fair elections and a transition to 
democracy. 

Relaxed travel rules would 
fuel a boom in tourism-related 
investment, and this sector would 
be the most immediately active in 
the short term; several operators 
have announced their intentions  
to open. But banks hoping to 
finance that boom must still do so 
under an embargo, with vigilance 
and care.

Iran: tread carefully

The Iran nuclear deal has 
generated controversy from 
various quarters, but ultimately 
is expected to hold. The UN 
Security Council has ratified 
the agreement, and assuming 
that Iran is able to convince UN 
inspectors of its compliance, in 
about six months the US Congress 
is expected to ratify it as well.

It’s too early to tell whether early 
2016 will bring a staged easing 
of sanctions, or a single frenzied 

“… while utopians hope 
otherwise, history tells 
us sanctions are here 
to stay … 

”
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actually afford a conflict situation. 
The result: everything is on hold.

Large financial institutions and 
investment funds are clear on one 
point: sanctions have affected not 
only inbound investments, but also 
outbound ones: money flowing 
from Russia to the west.  

Capital markets transactions from 
Russian banks are now reviewed 
very carefully, due to sectoral 
sanctions designed to starve 
designated state banks (and 
through them, specific individuals 
and companies) of their access to 
western financing. 

Sectoral sanctions are a relatively 
new tool, and vague wording has 
resulted in misunderstandings, 
with sanction-approved payments 
through certain banks being 
blocked when they should not be.

How should banks respond? In an 
atmosphere of vague wording and 
heightened enforcement, concrete 
precautions and a conservative 
approach are an absolute  
must, but even then there is  
little certainty. 

Everything changes and yet 
everything stays the same

Trade embargos and blockades 
have been around for more 
than 2000 years. International 
sanctions as we know them today 
began before World War II (and 
indeed played a part in the build 
up to war), though since have 
evolved significantly in precision, 
legal force and effect.  

So while utopians hope otherwise, 
history tells us sanctions are here 

lift. But there’s no question: the 
race is on for the world’s fourth-
largest proven oil reserves and a 
share of some USD100-150 billion 
previously frozen assets, mostly 
oil revenues sitting blocked in 
overseas accounts.

In that race, European 
corporations have a slight 
advantage in being able to unwind 
their sanctions within weeks. The 
first deals may well be done by 
European oil and gas companies: 
slightly affected by US sanctions, 
but not subject to US jurisdiction, 
they would benefit from being 
able to do things in Iran ahead of 
American companies.

The situation is different for global 
finance, which still pivots around 
the US due to the overwhelming 
majority of US dollar-denominated 
transfers, borrowings  
and investment. 

So it will be the US pace that 
determines what business 
opportunities do or do not yet 
arise in Iran for the international 
financial services sector. 

Russia: confusion over  
sectoral sanctions

A little overlooked in the good 
news about Iran and Cuba, the 
highest-stakes sanction situation 
is still Russia and the Ukraine. It’s 
an uneasy status quo, one set  
to continue. 

Sanctions have taken a deep bite 
out of oil and gas; major projects 
remain suspended, though very 
few actually end in litigation. 
The issues and interests at stake 
are so big that neither party can 

to stay. In a few years Iran and 
Cuba may take their place in the 
mainstream of the world economy, 
alongside formerly sanctioned 
states like China — now on the 
other side of the negotiating table 
from Iran — and South Africa, 
whose MTN Cellular will soon face 
competition for its 43.5 million 
subscribers in Iran. 

Capital is already global and 
business is catching up, becoming 
increasingly cross-border.  

Financial institutions need a 
skilled approach to sanctions 
compliance as corporations 
knock on their doors, seeking 
to finance new opportunities in 
previously-sanctioned countries, 
or trying to divest themselves of 
bank-financed assets in newly 
sanctioned countries.  

Agility and nous in navigating 
regimes will be a decisive 
factor in separating the banks 
that cautiously profit from new 
opportunities from those who 
either fall victim to fines for  
non-compliance or simply stand 
on the sidelines and do nothing  
for too long.

Jasper Helder 
(Partner, Amsterdam) 
Tel: +31 2 0551 7579 
jasper.helder 
@bakermckenzie.com 
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Europe
EU takes steps to regulate 
securitisation in GFC aftermath
The European Commission’s CMU Action Plan contains 
legislative proposals for “Simple, Transparent and 
Standardised” securitisation and its prudential treatment. 
Katie McCaw and Jonathan Walsh report.

The European Commission has 
been working on draft legislation 
that would introduce a set of 
European Criteria establishing a 
legislative framework for “Simple, 
Transparent and Standardised” 
(STS) securitisation, as part of its 
plans to build a Capital Markets 
Union (CMU) within the EU.

The European Commission has 
now released its CMU Action Plan, 
which comprises a draft proposal 
for a Securitisation Regulation, a 
Regulation Amending the Capital 
Requirements Regulation (CRR), 
a Consultation Document on 
Covered Bonds, a Consultation 
Document on venture capital 
and new rules on the Solvency 
II treatment of qualifying 
infrastructure projects. 

The Commission has also 
released a Call for Evidence on 
the EU regulatory framework 
for financial services, which is 
intended to gather views on the 

appropriateness and efficacy 
of the EU post-global financial 
reforms introduced to date within 
the EU.  The Commission is also 
expected to release its plans 
for a “radical” overhaul of the 
Prospectus Directive as part of  
the CMU Action Plan before the 
end of 2015.

Action Plan
CMU is intended to reinforce the 
third pillar of the Investment Plan 
for Europe, enhancing Economic 
and Monetary Union (EMU) by 
supporting economic convergence 
and absorbing economic shocks 
in the Eurozone. Stronger capital 
markets will strengthen the link 
between savings and growth to 
provide more options and better 
returns for savers and investors, 
while businesses will have more 
funding options at different stages 
of their development. 

The CMU Action Plan only 
mentions securitisation briefly, 

“… intended to 
reinforce the 
third pillar of the 
Investment Plan for 
Europe, enhancing 
Economic 
and Monetary 
Union (EMU) 
by supporting 
economic 
convergence 
and absorbing 
economic shocks in 
the Eurozone… 

”



EMEA Legal Insights Bulletin December 2015

5 | EUROPE

“…stronger capital 
markets will 
strengthen the link 
between savings and 
growth to provide more 
options and better 
returns for savers 
and investors, while 
businesses will have 
more funding options 
at different stages of 
their development… 

”

to note that its revival (including 
for small- and medium-sized 
enterprises (SMEs)) would make 
over EUR120 billion of additional 
funding available, and help build a 
long-term investor base as well as 
diversify funding sources. 

Echoing many of the sentiments 
expressed in the original CMU 
Green Paper, the Commission 
notes that the development 
of Simple, Transparent and 
Standardised (STS) securitisation 
is the “natural next step to  
build a sustainable EU market  
for securitisation”.

The framework is based on a 
two-step process: identification 
of sound instruments based 
on clear eligibility criteria; and  
adjustment of the regulatory 
framework to allow a more risk-
sensitive approach (for STS deals). 
The STS framework would not 
replace thorough due diligence 
by investors, nor credit control in 
relation to the securitised loans. 
This approach also encourages 
market participants to  
develop standardisation. 

The STS legislative framework 
is heavily underpinned by the 
European Supervisory Authorities 
(the ESAs being the European 
Banking Authority (EBA), 
the European Securities and 
Markets Authority (ESMA) and 
the European Insurance and 
Occupational Pensions Authority 
(EIOPA)) which have a key role 
monitoring and evaluating  the 
framework, co-operating with 
national regulators and preparing 

a raft of further delegated 
legislation (mainly in the form of 
Regulatory Technical Standards 
(RTS), Implementing Technical 
Standards (ITS) and Guidance) that 
is required to accompany these 
legislative proposals by specifying 
further detail on various aspects 
of the STS proposals. 

Securitisation regulation
The Securitisation Regulation 
is split into two main parts - the 
first provides a harmonised 
set of EU securitisation rules 
applicable to all transactions 
(whether STS or not), bringing 
together all the various aspects 
of the differing legislation that 
apply to securitisation (covering 

the key definitions, due diligence, 
risk-retention and transparency 
rules) and the second part sets 
out the specific STS criteria 
for both long-term and short-
term (asset-backed commercial 
paper or ABCP) transactions, 
of which there are over 50 
separate criteria. Then follows 
the supervision framework 
for the STS criteria and a final 
section sets out the (fairly minor) 
amendments required to be made 
to other pieces of EU legislation.

Definitions of all the key concepts 
relating to securitisation are 
set out in the legislation (some 
for the first time), including the 
provision of a ‘clear definition’ of 
“securitisation”.  This helpfully 
introduces a degree of consistency 
previously lacking as a result of 
the differing terminology used in 
existing legislation.

Existing due diligence rules 
across all sectors of investor 
(banks, insurance companies 
and investment firms) will 
be repealed and replaced by 
the harmonised, streamlined 
provisions. These provisions will 
be extended in future to include 
investors in securitisations that 
are regulated under the Directive 
on Undertakings for Collective 
Investment in Transferable 
Securities (UCITS), and the 
Directive on Institutions for 
Occupational Retirement  
Provision (IORPs).      

Also, the existing “indirect 
approach” to risk-retention will 
be replaced with a new “direct 
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“… the STS legislative 
framework is heavily 
underpinned by the 
European Supervisory 
Authorities… 

”

approach” requiring the originator, 
sponsor or original lender to 
retain the 5 per cent net economic 
interest and confirm they have 
done so. This is in addition to the 
obligation placed on EU investors 
to verify (prior to becoming 
exposed to a securitisation)  
that the retention obligation is 
being met. 

The five main forms of risk-
retention remain largely 
unchanged (save for a clarification 
of the “originator interest” 
form of retention to the effect 
it can be used for any revolving 
securitisation and not just 
securitisations of revolving 
exposures, as currently) and have 
not been expanded. The existing 
indirect approach will remain 
available, but only to non-EU-
established originators, sponsors 
and original lenders.   

The Commission notes that it 
is closing the “loophole” which 
allowed a looser interpretation 
of the (existing) risk-retention 
provisions (such that an entity not 
the originator, sponsor or original 
lender could retain risk, which 
effectively allowed third-party 
entities in collateralised debt 
obligation (CLO) transactions to 
hold the retention piece rather 
than the CLO manager having to 
hold it as “sponsor”). 

With regard to transparency 
and disclosure the proposed 
Securitisation Regulation 
specifies the minimum 
information to be made available 
to investors and competent 

authorities, and requires the 
use of common templates for 
reporting  information to investors 
(which must include loan-
level information, transaction 
documents, a detailed description 
of the priority of payments, 
hedging documents, and, for STS 
deals, a copy of the notification to 
ESMA. The originator, sponsor and 
SSPE are to designate one entity 
to fulfil these requirements. 

The Regulation provides for the 
set-up of a free, centralised 
website for storage of STS 
notifications, deal documentation 
and reporting forms.  The 
reporting requirements will 
utilise and build on the existing 
standardised disclosure  
templates and will possibly add 
others for the first time (e.g., for 
ABCP). This approach is intended 
to allow reporting to, for 
example, the existing European 
Data Warehouse.

STS criteria
The underlying exposures must 
be acquired by an SSPE by means 
of a “sale” or assignment that is 
enforceable against the seller or 
other third party including in the 
event of the seller’s insolvency, 
and there must be no severe 
clawback provisions. Synthetic 
deals cannot comply, but the 
Commission will continue to 
assess whether those and other 
transactions could be covered 
(such as non-true-sale deals.)

The seller must provide 
representations and warranties 
that the underlying exposures are 

not encumbered or in a condition 
that could adversely affect 
enforceability of the sale  
or assignment.

The exposures must meet 
predetermined and clearly defined 
eligibility criteria for the transfer 
of exposures from the seller to the 
SSPE (and thereafter, no active 
portfolio management or sales of 
transferred exposures).

The transaction must be 
backed by pools of homogenous 
exposures which are contractually 
guaranteed and enforceable 
obligations with full recourse to 
debtors, with defined payment 
streams, and not be backed by 
transferable securities as defined 
by MiFID. (This provision does not 
apply to ABCP.) 

The underlying exposures 
must not include assets that 
are themselves securitisations 
(so that “resecuritisations” are 
effectively excluded).

The exposures must be 
originated in the ordinary 
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“… a harmonised set 
of EU securitisation 
rules applicable to all 
transactions (whether 
STS or not), bringing 
together all the various 
aspects of the differing 
legislation that apply to 
securitization… 

”

course of the originator’s or 
original lender’s business, with 
requirements imposed upon 
those entities to meet particular 
underwriting standards, including 
creditworthiness assessments as 
required under, for example,  the 
Directive on Mortgage Credit. (This 
provision does not apply to ABCP.)

 At the time of transfer to the 
SSPE, the exposures are not 
in default, and do not include 
exposures to a credit-impaired 
debtor/guarantor that has 
declared insolvency, agreed a debt 
dismissal or reschedule etc., or is 
on an official registry of persons 
with adverse credit history, or 
has a credit score indicating 
significant risk that payments will 
not be made.

At the time of transfer, the debtors 
must have made at least one 
payment (except where the deal 
is backed by loans to individuals 
for personal, family or household 
consumption purposes, trade 
receivables or other receivables 
payable in a single instalment).

The repayment (of the 
securitisation, rather than the 
exposures) does not depend 
substantially on the sale of assets 
securing the underlying exposures 
(this does not prevent assets being 
rolled-over or refinanced).

 The originator, sponsor or 
original lender must satisfy the 
risk-retention requirement under 
Article 4.

Interest rate and currency 
risks must be appropriately 

mitigated and documented, with 
only derivatives used to hedge 
currency risk and interest rate 
risk allowed to be included 
alongside the underlying 
exposures.

Any referenced interest payments 
must be based on generally used 
market interest rates and must 
not reference complex formulae 
or derivatives. (This provision does 
not apply to ABCP.)

In transactions with no revolving 
period (or where the revolving 

period has terminated) and where 
an enforcement notice has been 
delivered, principal receipts 
from the exposures are passed 
to the investors via sequential 
amortisation and no substantial 
amount of cash is trapped in 
the SSPE on the payment date. 

Payment of investors in “reverse” 
priority is not foreseen and 
performance-related triggers 
should be present in deals 
with non-sequential priority of 
payments. There must be no 
provisions requiring automatic 
liquidation of the underlying 
exposures at market value. (These 
provisions do not apply to ABCP.)

Transactions that do feature 
revolving periods should include 
provisions for appropriate early 
amortisation events and/or 
triggers for termination of the 
revolving period, which include at 
a minimum all of: deterioration 
in the credit quality of the 
underlying exposures to below a 
pre-determined threshold; the 
occurrence of an insolvency-
related event with regard to the 
originator or servicer; the value 
of the underlying exposures held 
by the SSPE falls below a pre-
determined threshold; and a 
failure to acquire sufficient new 
underlying exposures. (These 
provisions do not apply to ABCP.)

The transaction documentation 
must clearly specify the 
contractual obligations, duties 
and responsibilities of the 
servicer and (where applicable) 
the trustee and other ancillary 
service providers, and provide for 
replacement of counterparties (to 
avoid, for example. termination of 
servicing). (Again, this provision 
does not apply to ABCP.)

The transaction documentation 
must clearly provide definitions, 
remedies and actions relating 
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“… sets out the 
specific STS criteria 
for both long-term 
and short-term 
(asset-backed 
commercial paper or 
ABCP) transactions, of 
which there are over 
50 separate criteria… 

”
to delinquency and default of 
debtors, debt restructuring 
or forgiveness, forbearance, 
payment holidays, losses, 
charge-offs, recoveries and 
other asset performance 
remedies. The documentation 
must specify payment priorities, 
triggers, changes in priority 
following trigger breaches, and 
the obligation to report such 
breaches. Any change in payment 
priority must be reported when it 
occurs.

The transaction documentation 
must include clear provisions that 
facilitate the timely resolution of 
conflicts between different classes 

of investors, voting rights must 
be clearly defined and allocated 
to investors, and the trustee’s 
and others’ fiduciary duties and 
responsibilities must be clearly 
defined. (This provision does not 
apply to ABCP.)

 The investors must be provided 
with access to data on static and 
dynamic default history and loss 
performance for substantially 
similar assets to those being 
securitised, covering a period of 
at least seven years for non-retail 
exposures and five years for retail 
exposures.

 A sample of the underlying 
exposures should be subject to 
external, third-party verification 
prior to issuance (to a confidence 
level of 95 percent).

The originator or sponsor must 
provide a liability cash-flow model 
to investors, both prior to pricing 
and on an ongoing basis.

The originator, sponsor and 
SSPE must comply with the 
transparency provisions of 
Article 5 and make all the 
information required by 
Article 5(1) (credit quality and 
performance information, loan-
level information and the key 
transaction documents) available 
to investors before pricing at least 
in draft or initial form, with final 
documentation to be provided to 
investors at the latest 15 days 
after closing of the transaction.

ABCP carveout 

For ABCP, while the risk-
retention, due diligence and 
transparency rules all apply 
in largely the same way, the 
ABCP programme must not be 
a resecuritisation and the credit 
enhancement must not effect 
tranching at the programme level. 
Additional provisions for ABCP 
are set out separately at both the 
transaction level and programme 
level (and for ABCP issued at the 
programme level to be eligible, 
the programme must be eligible, 
as must every transaction in  
the programme). 

For ABCP issued at the 
transaction level, the criteria 
include: the underlying exposures 
must again be homogenous, 
but they must have a remaining 
maturity of no more than two 
years (and none with a residual 
maturity of longer than three 
years); and they must not be 
loans secured by residential or 
commercial mortgages or fully-
guaranteed residential loans. 

For programmes, the criteria 
include: the sponsor must be 
a credit institution (i.e., a bank) 
supervised under CRD IV; the 
issued securities must not include 
call options, extension clauses or 
any other provisions that would 
have an effect on final maturity; 
and the final documentation 
must be made available to 
investors 15 days after close of 
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the transaction (at the latest). 
Since the ABCP provisions appear 
to have been drafted in at a late 
stage, these may be subject to 
lengthy negotiations amongst 
the European authorities and 
additional amendments may be 
made prior to their finalisation.

The proposed legislative package 
and consultative material 
accompanying the CMU Action 
Plan is extremely detailed and 
complex, but the explanatory 
material and preambles provide 
excellent background to the STS 
initiative, and summarise the 
numerous steps taken to regulate 
the securitisation market in the 
aftermath of the global financial 

“… definitions of all the 
key concepts relating 
to securitisation 
are set out in the 
legislation (some 
for the first time), 
including the provision 
of a ‘clear definition’ 
of “securitisation… 

”

crisis.  Negotiations regarding  
the legislative texts continues  
with the likely implementation 
date probably not before the  
end of 2017. 

Jonathan Walsh  
(Partner, London) 
Tel: +44 207 919 1613 
jonathan.walsh 
@bakermckenzie.com

Katie McCaw  
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Lawyer, London) 
Tel: +44 207 919 1716 
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@bakermckenzie.com 



AZERBAIJAN | 10

EMEA Legal Insights Bulletin December 2015

Azerbaijan
Azerbaijan changes mobile 
communication licensing rules 
Kamil Valiyev and Turkan Yusibova outline three major 
changes to the mobile licensing rules which reflect the 
changing nature of mobile communications.

In an attempt to cope with the 
constant development and 
changing demands in the IT 
and communications sectors 
and bring the Azerbaijani 
telecommunications regulations 
into line with best practices a 
series of licensing changes has 
been introduced.

The first change means that to 
obtain a licence for provision 
of cellular (mobile) services an 
applicant will have to enter into 
a licence agreement with the 
relevant government authority. 
The same rule applies for the 
extension of a licence. Execution 
of a licence agreement is 
intended to allow the Ministry 
of Communications and High 
Technologies to have a more 
individualised approach to 
licence applicants and to set 
specific operational and technical 
requirements for licensees. 

Secondly, 3G services (which 
used to be a separate category of 
services) have been subsumed 
into the cellular (mobile) 
communication services category, 
which has been expanded to cover 
all generations (and varieties) of 
mobile services. This amendment 
is of a technical nature and 
will allow the state regulator 
to issue licences for mobile 
communication services based 
on new technologies without the 
need for further amendments to 
the rules. The same amendment 
is made to the separate list 
of licensable activities in the 
Nakhchivan Autonomous Republic 

Finally the changes also require 
the Cabinet of Ministers to 
determine additional terms for 
licensing mobile communication 
services within two months. These 
additional terms are expected to 
include the term of the licence 

“… in a bid to deliver 
a framework for 
industry best 
practice the rules 
regarding mobile 
licences are being 
overhauled … 

”
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agreement and more specific 
requirements and procedures 
for obtaining a licence for mobile 
communication services. 

The changes were introduced on 
10 September 2015.

The success of the reforms will 
largely depend on the additional 
licensing rules the Azerbaijani 
Cabinet of Ministers adopts and 
how those rules are interpreted 
and implemented in practice both 
by the relevant state authorities 
and mobile communication 
services providers. 

Kamil Valiyev 
(Partner, Baku) 
Tel: +994 12 497 18 01  
kamil.valiyev 
@bakermckenzie.com 

Turkan Yusibova  
(Associate, Baku) 
Tel: +994 12 497 18 01  
turkan.yusibova 
@bakermckenzie.com
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Germany
German Parliament passes 
Tax Amendment Act 2015 
A raft of changes to the tax system as it applies to companies 
is being introduced with some having a retroactive effect. 
Baker & McKenzie lawyers outline the major impacts.

On 16 October 2015 the upper 
house of the German Parliament  
passed the Tax Amendment Act 
2015 . This contains important 
changes of German tax law for 
businesses. It will enter into force 
later this year upon publication 
in the Federal Gazette. Some of 
the new rules will be applied with 
retroactive effect. 

Many of the changes may be 
important for enterprises  
doing business in Germany or  
for foreign taxpayers with  
German subsidiaries: 

For one, there is an extension 
of territorial scope of German 
income taxation. The Act  changes 
the definition of “domestic 
territory” for income, corporate 
income and trade tax purposes. 
Germany basically extends its 
taxation to all taxation rights 
derived from the 1982 United 
Nations Convention on the Law 
of the Sea. The new law affects 
a variety of offshore activities in 
the German exclusive economic 
zone and on the German part 

of the continental shelf, such 
as commercial fish-farming or 
activities related to the production 
of renewable energy. Under the 
old rules some of these offshore 
activities performed by non-
residents in the German exclusive 
economic zone were not subject to 
income taxation in Germany. The 
new territorial scope applies from 
fiscal year 2016 going forward. 

There has also been an extension 
of the rollover facility according 
to section 6b of the German 
Income Tax Act (ITA). Section 6b 
ITA offers a rollover relief which 
under certain conditions exempts 
the capital gain from the sale of 
qualifying assets (in particular 
land and buildings), provided 
the gain is “re-invested” in a 
comparable replacement asset 
located in Germany. Under the 
revised rules, qualifying assets 
located in an EU / EEA country will 
generally also become suitable 
reinvestment assets. However, 
in case of a reinvestment asset 
located outside of Germany, the 
tax benefit will only be granted 

“… affects a 
variety of offshore 
activities in the 
German exclusive 
economic zone and 
on the German part 
of the continental 
shelf, such as 
commercial 
fish-farming or 
activities related to 
the production of 
renewable energy … 

”
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in the form of a tax deferral and 
not in the form of a full exemption 
from capital gain taxation. Such 
tax deferral allows the spread of 
the tax payment on the capital 
gain over five years (in five equal 
annual instalments) instead of 
paying it immediately. The new 
rule applies retroactively for all 
open cases. 

Investment deduction

Under the so called “investment 
deduction” small businesses 
are allowed to deduct a certain 
amount of the expected future 
acquisition or production costs 
of depreciable movable assets 
even before the actual acquisition 
or production of the asset takes 
place. Under the old rule, the 
taxpayer had to report the 
function of the favoured asset to 
be acquired or produced. Under 
the new regulation, qualifying 
small businesses may — without 
providing further information but 

subject to the other requirements 
– claim the “investment 
deduction” for future investments 
in movable fixed assets up to a 
maximum (unchanged) amount of 
EUR 200,000. However, taxpayers 
must submit the total amount of 
deductions or additions via data 
transmission using the officially 
prescribed data forms. The new 
rule applies with respect to 
investment deductions claimed 
after 31 December 2015. 

There have also been changes 
to the rules implementing the 
parent subsidiary directive.  The 
Directive 2014/86/EU amended 
the parent subsidiary directive 
with respect to eligible companies 
by including eligible Polish and 
Romanian companies in its annex 
I. Accordingly, the definition of the 
“parent company” was editorially 
amended adopting the Directive 
2014/86/EU. The new provision 
applies with respect to dividends 
received after 31 December  
2015. 

Certain intragroup share 
transfers are exempted from 
the very extensive German 
change of control rules regarding 
the forfeiture of tax losses. At 
present, the intragroup exemption 
applies if the “same person” 
holds directly or indirectly a 100 
percent participation in both the 
transferring and the acquiring 
legal entity. According to its 
wording, the exemption does not 
cover share transfers to or from 
the ultimate parent in a situation 
where the ultimate parent is itself 
not wholly owned, as is the case 

for a listed company, for example. 
Accordingly, a 100 percent 
subsidiary was not able to 
transfer its investment in a lower 
tier subsidiary to the ultimate 
parent without running the risk of 
forfeiting the future relief inherent 
in the lower tier subsidiary’s loss 
carry-forward. 

The revised wording of the 
intragroup exemption now 
basically covers all share 
transfers within a 100 percent 
owned group of companies 
(including the ultimate parent 
as acquirer or seller) provided 
there is no change in the ultimate 
ownership of the shareholding 
rights. Furthermore, the revised 
wording specifically includes 
groups of companies held by 
commercial partnerships. The 
new rule applies retro-actively 
for share acquisitions after 31 
December 2009. This means that 

“… certain intragroup 
share transfers are 
exempted from the 
very extensive German 
change of control rules 
regarding the forfeiture 
of tax losses … 

”

“… if a partnership owns 
German real estate, 
the real estate transfer 
tax is triggered if 
at least 95 percent 
of the interests are 
transferred to new 
partners within a 
period of five years … 

”
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“… new valuation rules 
which will typically 
lead to a substitute 
assessment basis 
which is closer to the 
fair market value of the 
real estate at hand … 

”

tax losses which were already 
considered forfeited under the old 
intragroup exemption may still be 
available for utilisation under the 
revised rules.

New restrictions

Generally, a tax free contribution 
under the German Reorganisation 
Tax Act requires amongst other 
things the issuance of new shares 
of the transferee in consideration 
for the contributed assets or 
shares. In addition to newly issued 
shares, the transferor was also 
able to receive other assets in 
return for the contribution (for 
example cash), as long as the fair 
market value of this additional 
consideration did not exceed 
the transferor’s tax basis in the 
contributed assets or shares.

According to the new law, the 
possibility to receive additional 
consideration together with new 
shares of the transferee for a 
contribution will be significantly 
restricted. To qualify for a tax-
neutral contribution, the fair 
market value of such additional 
consideration must not exceed 
either  25 percent of the tax 
basis of the contributed assets 
or shares in the hands of the 
transferor, or alternatively EUR 
500,000 for so long as this amount 
does not exceed the tax basis 
of the contributed assets or 
shares. Corresponding rules are 

also introduced to restrict the 
additional consideration granted 
in return for the contribution of 
qualifying assets to partnerships. 
The new rules apply retroactively 
for all contributions as of 1 
January 2015. 

If a partnership owns German real 
estate, the real estate transfer 
tax (RETT) is triggered if at least 
95 percent of the interests in 
such partnership are - directly 
or indirectly - transferred to new 
partners within a period of five 
years. An indirect interest transfer 
generally occurs, if there is a 
change of ownership at the level 
of the partners (corporate entity 
or partnership) of the real estate 
owning partnership. 

For the purposes of determining 
if and to what extent an indirect 
interest transfer occurred the 
German tax administration 

had in the past distinguished 
between partners in the legal 
form of a corporate entity and 
partners in the legal form of a 
partnership. This position of the 
German tax administration was, 
however, rejected by the Federal 
Tax Court in 2012. The new law 
codifies the position taken by 
the administration in the past 
and stipulates that if the partner 
is a corporate entity an indirect 
ownership change at this level 
will only be taken into account, if 
at least 95 percent of the shares 
in such corporate entity are - 
directly or indirectly - transferred 
to a new shareholder. If, however, 
the partner is a partnership, 
the percentage of interests 
transferred at the level of the 
partner will be multiplied by the 
percentage of interests held by 
the partner in the partnership 
in order to determine whether 
and to which extent there is a 
harmful indirect interest transfer. 
The new rules become effective 
for transactions occurring from 
the day following the day of the 
publication of the Tax Amendment 
Act 2015 in the Federal Gazette.

Finally, in a decision dated 
23 June  2015, the Federal 
Constitutional Court ruled that 
the substitute assessment basis 
for RETT purposes violates the 
constitutional principle of equal 
taxation. The background is that 
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the substitute assessment basis, 
which is relevant for certain share 
transfers and mergers where real 
estate is transferred indirectly 
without having a specific value 
allocated, typically leads to a 
significantly lower RETT basis 
than the regular assessment basis 
which applies in case of a direct 
sale of real property. 

The Tax Amendment Act 2015 
introduces new valuation rules 
which will typically lead to a 
substitute assessment basis 
which is closer to the fair market 
value of the real estate at hand. 
The new valuation rules shall 
principally apply with retrospective 
effect as of 1 January  2009. 
To protect legitimate taxpayer 
interests however, RETT 
assessment notices issued in 
relation to transactions that 

occurred on or after 1 January 
2009 should generally not be 
adversely affected by the new 
legislation, provided that the 
relevant tax assessment notice 
was not appealed. In the latter 
case withdrawing such appeal 
should be considered. 

Some of the potential tax law 
changes discussed recently, 
such as the introduction of a 
comprehensive anti-hybrid 
rule and the abolition of the 
participation exemption for 
capital gains from the disposal of 
portfolio shareholdings (less than 
10 percent-participation), are not 
part of the Tax Amendment Act 
2015. These rules are not off the 
table but may be introduced as 
part of the legislative process at a 
later stage with other bills. 
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Hungary
Data Protection Agency issues 
guidance on binding corporate rules 
related data transfers
Ádám Liber explains the new process which will allow 
enterprises to gain approval for specific corporate 
data transfers.

“… duly registered 
binding corporate 
rules are now 
among the 
instruments 
guaranteeing an 
adequate level 
of protection in 
the context of 
international 
personal data 
transfers … 

”

Hungarian data protection 
laws initially omitted Binding 
Corporate Rules (BCR) from the 
list of instruments guaranteeing 
adequate level of protection in 
the context of international data 
transfers. This changed on 1 
October 2015.

Due to the recent amendment 
of the Hungarian Information 
Act, on 1 October 2015, an 
authorisation procedure applies 
for the implementation in and 
extension of BCRs to Hungary. 
In this context, the Hungarian 
Data Protection and Freedom of 
Information Agency (the Hungary 
DPA) has recently released 
guidance explaining the process to 
obtain formal authorisation to use 
BCRs in Hungary. 

Any company for which the EU 
BCR cooperation procedure is 
closed must file an application 
asking the Hungary DPA to 

recognise the use of its BCR 
in Hungary. In particular, the 
applicant must:

•  complete the BCR application 
form published by the Hungary 
DPA and containing the 
description of the transfers, 
data categories, purposes and 
recipients;

• submit the BCRs’ English text 
with a Hungarian translation; 

• provide details or copies of BCR 
approvals issued by other DPAs; 
and

• pay the BCR approval fee of 
HUF266,000.

The guidance explains that the 
Hungary DPA will make only a 
formal review of the BCR and 
the application form without 
any scrutiny or comment of the 
BCRs themselves, as the subject 
BCRs are already approved by 
other DPAs.
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BCR approvals

The guidance confirms that the 
Hungary DPA participates in the 
mutual recognition procedure 
(MRP) relative to BCR approval 
procedures pending on 1 October 
2015. The Hungary DPA may 
either act as a lead authority or 
act as a DPA not involved in the 
mutual recognition process as a 
“lead” (or “co-lead”). Under the 
EU co-operation (one-stop-shop) 
procedure, the applicant is in 
contact with the lead authority 
which liaises with fellow DPAs, 
which may comment on and ask 
for amendments to the BCR.

Once the EU co-operation 
procedure and MRP are closed, 
the applicant must contact the 
Hungary DPA if the applicant 
wants to extend its BCR to 
Hungary. In that case, the 
applicant must complete the 
Hungary DPA’s application form 
(containing the description of 
the transfers, data categories, 
purposes and recipients), 
translate its BCR into Hungarian, 
pay the BCR approval fee and 
submit a completed WP133 
application form (in English) to 
obtain national approval from the 
Hungary DPA.

The Hungary DPA has 60 days to 
issue the approval of the BCR. 
Once the approval procedure is 
complete, the Hungary DPA will 
publish on its website the name 
of each applicant whose BCR 
authorisation  request has been 
approved.

Ádám Liber  
(Attorney, Budapest) 
Tel. +36 1 302 3330 
adam.liber 
@bakermckenzie.com 
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Data Protection Agency issues detailed recommendation on 
data subject notice content requirements
Organisations have been put on notice about the quality and content of information they provide to 
people about the collection and use of personal data. Ines Radmilovic and Ádám Liber report.

On 9 October 2015, the Hungarian 
Data Protection and Freedom of 
Information Agency (DPA) issued a 
comprehensive recommendation 
concerning the information data 
controllers needed to provide 
to data subjects about the 
processing of their personal data. 
The recommendation consolidates 
the DPA’s practice to date. The 
Hungary DPA has also asked  
data controllers to update their 
privacy notices to comply with  
the recommendation. 

The Hungary DPA supervises and 
enforces data protection rights 
and, in this context, has the legal 
right to issue recommendations 
on matters which it deems to be of 
significant practical importance.  
The recommendation signals 
that the DPA sees the need for a 
uniform practice on information 
provisions to ensure data  
subjects’ rights.

The Hungarian Information Act 
requires the data controller to give 
the data subject unambiguous and 
detailed information about all the 
facts relating to data processing, 
but it specifies only the minimum 
information that must be 
provided to the data subject when 
personal data is collected. That 
information must include: the 
purpose and legal basis of the 

data processing; the duration of 
the data processing; the identity 
of the data controller and of each 
data processor involved with the 
data; the range of persons who 
may access the data, if data is 
processed on the basis of the 
balance of interest clause; and  
the rights and remedies of  
data subject. 

The recommendation builds on 
the Act’s provisions by indicating 
both general and specific 
additional matters that must be 
addressed in the notice to data 
subjects to ensure that they 
receive appropriate information 
concerning the processing of their 
personal data.

Clearly defined

Information provided to the data 
subject must be given in plain, 
understandable text, without the 
use of jargon, and in conspicuous 
form.  The DPA recommends 
layered notices, where each 
layer offers data subjects the 
information needed to understand 
their position and make decisions. 
The DPA expects that the privacy 
notice must be accessible at the 
front page of the data controller’s 
website. If data processing is 
likely to apply to foreign nationals, 
controllers must ensure, as a 
minimum, that the information  
is provided in English. This  
implies that, otherwise, the 
information is expected to be 
provided in Hungarian.

The Hungary DPA also set out 
several specifics that must 
be included in the notice. For 
example the identity of all data 
controllers and data processors 
- including their contact 
information (with full address, 
email contact, telephone and 
website address) - will be fully 
disclosed in the privacy notice. 
When providing information 
on the purpose of the data 
processing, the DPA articulated 
that processed data types and 
applicable data retention periods 
must be stated separately, for 

“… data subjects 
must be told in clear 
jargon-free language 
how their personal 
data will be used and 
accessed and given 
the opportunity to take 
action if required … 

”
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each data processing purpose. 
When disclosing the scope of 
the processed data types, the 
use of general language such 
as “personal identification 
information” or “contact 
information” is not acceptable;  
the privacy notice must detail  
the individual data types which  
are processed. 

When identifying the legal basis 
for the data processing, the DPA 
expects the controller specifically 
to reference the applicable legal 
provisions (such as “Section 5(1)
(a) of the Information Act” or 
“Section 6 (1)-(2) of the Act on 
Basic Advertising Restrictions”) 
that govern the data processing. 
That same disclosure obligation 
applies even if the data processing 
is compulsory for the controller. 
The privacy notice also must 
include information on the 
security measures which the 
controller takes to protect the 
personal data. 

Moreover, the DPA expects the 
privacy notice to include full 
disclosure concerning the rights 
and remedies of data subjects, 
including the actions which may 
be taken and the applicable 

deadlines. The information on 
remedies must indicate the name, 
address, email address and 
telephone number of the Hungary 
DPA. The information about 
judicial remedies must state that 
court action may be filed before 
the court having jurisdiction 
over the data subject’s place of 
domicile or habitual residence.

When issuing the 
recommendation, the DPA called 
on data controllers to review and 
amend their data privacy notices. 
It did not set a specific deadline 
for compliance though this  
should be addressed within a 
reasonable timeframe. 

The recommendation signals 
that the Hungary DPA will likely 
become more active in reviewing 
privacy notices and enforcing the 
information provisions articulated 
above. If the notice is found invalid 
due to content deficiencies, then 
the fairness or lawful nature of 
the data processing activities 
could be called into question. The 
DPA may take action against data 
controllers if it finds that their 
data processing activities do not 
comply with the requirements, 
including commencing 

investigation or supervision 
proceedings and issuing fines in 
certain cases. 

Ines Radmilovic  
(Partner, Budapest) 
Tel. +36 1 302 3330 
ines.radmilovic 
@bakermckenzie.com

Ádám Liber  
(Attorney, Budapest) 
Tel. +36 1 302 3330 
adam.liber 
@bakermckenzie.com

“… enterprises need 
to review and update 
their information 
processing policies to 
comply with the DPA’s 
recommendations … 

”
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The Dutch Corporate Governance 
Code was introduced in 2003 
and was last revised in 2008. 
Although the Code applies to 
listed companies, it is considered 
a reflection of general views on 
good corporate governance and as 
such also has an indirect impact 
on the governance of non-listed 
companies.

A special monitoring committee 
was established to ensure that 
the Code remains practicable 
and up-to-date, and to monitor 
compliance by Dutch listed 
companies and institutional 
investors. Earlier this year, the 
Committee presented its annual 
report for 2013. The report 
focused on compliance as well as 
the Code itself.

While compliance percentages 
are generally high, relatively low 
observance is given to disclosure 

on anti-takeover measures and 
remuneration policy. In addition, 
the Committee is of the opinion 
that the level of compliance with 
provisions on corporate social 
responsibility and diversity require 
further attention.

As to the Code itself, the 
Committee reported that there 
are various gaps and omissions 
that will need to be addressed. 
Provisions on long-term strategy 
and risk management are either 
absent or need to be expanded. 
Moreover, culture and behaviour, 
corporate social responsibility, 
remuneration and diversity will 
need to be further embedded in 
the Code. The chairman of the 
Committee emphasiszed that 
recent incidents and international 
developments underline the  
need to update the Code. A 
recurrent revision cycle is 
therefore recommended.

“… the draft of a 
new corporate 
governance Code is 
expected by the end 
of the year prior to 
its 2016 deployment 
… 

”

The 
Netherlands
Authorities plan overhaul for Dutch 
Corporate Governance Code
Kim Tan explains the new procedure to ensure that Dutch 
corporate governance is kept up to scratch.
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The ‘supporting parties’ (including 
employer federations, trade 
unions, Euronext and the Dutch 
investors association) have 
welcomed the suggestion to 
update and revise the Code.

The Committee is expected to 
present a draft revision of the 
Code for consultation purposes by 
the end of 2015, with the aim of a 
revised Code coming into force in 
the first half of 2016.

In terms of scope, the Code applies 
to all companies having their 
corporate seat in the Netherlands 
with shares admitted to trading on 
a regulated market or multilateral 
trading facility within the European 
Union or a comparable facility 
outside the European Union. The 
Code contains principles and best-
practice provisions that regulate 
relations between the board of 
managing directors, the supervisory 

board and the shareholders. Listed 
companies may depart from the 
best-practice provisions but should 
explain why a provision was not 
applied (comply or explain).

Kim Tan  
(Partner, Amsterdam) 
Tel: +31 20 551 7906 
kim.tan@bakermckenzie.com
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Reform package injects uniformity and clarity
Laura Rietvelt considers likely changes to the law regarding the management and  
supervision of legal entities.

It is expected that the legislative 
proposal for the Act on 
Management and Supervision of 
Legal Entities will be discussed in 
Dutch Parliament this year.

The Act intends to improve the 
quality of management and 
supervision within foundations 
and associations. The reason 
for the proposal is the current 
variation in existing rules for each 
legal entity. The aim is to have 
uniform rules on governance 
and conflicts of interest for all 
Dutch legal entities, i.e., BVs, 
NVs, foundations, associations, 
cooperatives and mutual 
insurance associations.

The most important aspects of the 
Act regulate the role of directors 
and supervisors such that they:

• act exclusively in the best 
interest of the legal entity and 
the organisation connected  
with it in the performance of 
their duties; 

• must abstain from participating 
in the deliberations and the 
decision-making process 
regarding a topic with respect  
to which they have a conflict  
of interest;

• can be held liable for damage 
resulting from their improper 
performance; and

• can be held jointly and severally 
liable for a negative balance 
in the case of bankruptcy, if 
the bankruptcy was caused to 
a significant degree by their 
improper performance. 

The provisions in the legislative 
proposal correspond with those 
currently in force for NVs and BVs.

The legislative proposal also 
provides for an increase in the 
grounds for the dismissal of 
directors and supervisors of 
foundations. In addition to the 
existing grounds for dismissal, 
it is proposed that directors 
and supervisors who harm the 
interest of the foundation in such 
a way that continuation of their 
directorship or membership 
of the supervisory body cannot 
reasonably be tolerated, can be 

dismissed at the request of the 
Public Prosecution Service or an 
interested party. This provision 
is meant as an addition to the 
rules on dismissal laid down 
in the foundation’s articles of 
association.

Furthermore, a legal basis for the 
establishment of a supervisory 
body within foundations and 
associations will be introduced. 

The legislative proposal is 
designed for all associations and 
foundations. Non-commercial 
associations and foundations, 
charities, educational institutions, 
pension funds and administrative 
offices will also be required 
to amend their articles of 
association, rules and regulations 
and daily procedures in 
accordance with the new rules.

In the preliminary draft of the 
legislative proposal, amendments 
will be introduced in Books 2 and 
10 of the Dutch Civil Code and 
the Bankruptcy Act. The Act will 
possibly come into effect as soon 
as January 2016.

Laura Rietvelt  
(Legal Director, Amsterdam) 
Tel: +31 20 551 7936 
laura.rietvelt 
@bakermckenzie.com

“… changes impact 
multiple organisations, 
requiring likely updates 
to organisations’ 
articles of association 
… 

”



23 | THE NETHERLANDS

EMEA Legal Insights Bulletin December 2015

Partners win greater flexibility and leeway
Koen Bos provides an update on Dutch limited partnerships with regard to liability issues.

The Dutch Supreme Court 
has recently issued a series of 
judgments with regard to limited 
partnerships, most recently 
with respect to the liability of a 
limited partner performing acts 
of management on behalf of the 
limited partnership.

Pursuant to Dutch law, a limited 
partnership, or CV, has two types 
of partners: one or more general 
partners and one or more limited 
partners. Limited partners are 
not permitted to perform acts 
of management on behalf of the 
CV. In principle, a limited partner 
is only liable up to the amount 
of their contribution to the CV. A 
limited partner acting contrary to 
the statutory ban on performing 
acts of management, however, 
is jointly and severally liable for 
the debts and other obligations 

of the CV, in the same manner as 
general partners.

Until very recently, Dutch case 
law was very strict in applying the 
prohibition on performing acts of 
management. Performing only 
one act of management on behalf 
of the CV could lead to full liability 
for all debts and obligations of 
the CV, regardless of whether or 
not the other party was aware of 
the fact that it was dealing with 
a limited partner. (The Supreme 
Court has now receded from its 
established case law. Performing 
one act of management on 
behalf of the CV will no longer 
automatically lead to full liability 
for all debts and obligations of  
the CV.

In the recent case, the limited 
partners co-signed two contracts 
(with the same counterparty). 
Subsequently, the business was 
sold to a third party. As part of the 
transaction, it was agreed that  
the CV would remain liable for  
due but unpaid remunerations  
for employees.

At a later date, the purchaser 
paid a certain amount to one of 
the employees and subsequently 
claimed compensation for an 
equal amount to be paid by the 
limited partners of the CV. The 
purchaser claimed that the limited 

partners performed two acts of 
management (by co-signing the 
two contracts mentioned above) 
and therefore were liable for 
all of the debts of the CV. The 
district court and court of appeal 
agreed with the purchaser. The 
fact that the counterparty of the 
CV to the aforementioned two 
contracts supposedly knew that 
the limited partners co-signed 
these contracts in that capacity 
was deemed irrelevant.

The Supreme Court has now 
reversed the court of appeal 
judgment. The prohibition against 
limited partners performing acts 
of management was primarily 
introduced to protect third parties 
(general partners are jointly and 
severally liable for the debts of 

“… recent case provides 
greater management 
leeway for limited 
partners … 

”

“… decision hinges 
on awareness of the 
counterparty to the 
situation … 

”



THE NETHERLANDS | 24

EMEA Legal Insights Bulletin December 2015

the CV, whereas limited partners 
are not, at least in principle ). The 
far-reaching consequences of 
full several and joint liability for 
limited partners must be justified 
given the circumstances in the 
case at hand. In this, according 
to the Supreme Court, the fact 
that third parties (in this case, the 
counterparty to the two contracts) 
are aware — or should have been 

aware — of the limited partner’s 
position in the partnership could 
indeed be a relevant factor.

 If the counterparty does know 
of the role of a limited partner 
co-signing a contract, there is 
no need to further protect such 
a counterparty. Hence, the joint 
and several liability for a limited 
partner may then not  
be applicable.

Koen Bos  
(Senior Associate, Amsterdam) 
Tel: +31 20 551 7938 
koen.bos@bakermckenzie.com
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State continues to debate offshore wind, electricity and gas 
Baker & McKenzie lawyers report on a series of initiatives and decisions impacting the 
energy sector.

The Dutch Government 
continues to push forward the 
energy agenda. As a result, the 
enterprises operating in the 
energy and renewables sector  
are facing new opportunities 
through the implementation  
of new regulations. 

For example, further expansion 
of the Dutch offshore wind power 
generation capacity will follow 
when the Borssele I and II tender 
opens. Following the Offshore 
Wind Act and two important 
decrees on the conditions of the 
offshore subsidy tenders, the site 
decisions for the Borssele I and 
II area were open to the filing of 
objections until 17 September. The 
submission of these responses is 
one of the final steps to prepare 
the first two Borssele tenders 
for their opening on 2 December 
2015. The closing of these tenders 
is scheduled on 31 March 2016, 
however this date is subject 
to the implementation of the 
offshore wind decrees and the 
implementation of the Gas and 
Electricity Act. The latter will 
provide the legal basis for the 
appointment of TenneT as offshore 
grid manager. 

The Dutch offshore project 
Leeghwater, intended as a large 
testing and demonstration area 
for offshore wind technology, 

was cancelled early August. 
The concept of a large offshore 
testing and demonstration area 
was developed before the Dutch 
Government decided to organise 
yearly 700 MW offshore wind 
power generation tenders. The 
Borssele plot (and most likely 
subsequent plots to be tendered) 
will include a testing area, for 
which a separate “beauty contest” 
will be held after the December 
tender.

Apart from the recently developed 
ambitious offshore wind plans 
from Minister Kamp of Economic 
Affairs, Eneco and Mitsubishi have 
sponsored their own offshore 
wind farm, “Luchterduinen”. This 
third Dutch offshore wind farm, 
situated 23 kilometres off the 
Dutch coast opened in September. 

Its 43 turbines hold a total 
capacity of 129 MW, capable of 
supplying clean power to roughly 
150,000 households. The project 
has been fully operational since 
July and has contracted part of 
its production out to the Dutch 
Railways. Dutch Railways will 
boost consumption to 20 percent 
of Luchterduinen’s capacity 
in 2018.

Together with Offshore Windpark 
Egmond aan Zee (108 MW) 
and Prinses Amalia (120 MW), 
Luchterduinen contributes to 
meeting the Dutch renewable 
energy targets. The Gemini project 
will add another 600 MW when 
commissioned. 

Electricity and gas
Part of the Minister’s objective 
to revise the offshore wind 
legislation is the STROOM 
package. This includes the 
Legislative Proposal for the 
Electricity and Gas Act and the 
Draft Decree Electricity and Gas. 

The Dutch House of 
Representatives adopted the 
STROOM legislative package on 
13 October. This package forms 
a complete overhaul of the Dutch 
Electricity and Gas Acts and is 
a necessary to give the Dutch 
TSO, TenneT, the legal position it 
needs to construct and operate 

“… the STROOM 
legislative package, 
adopted on 13 October, 
completely overhauls 
the Dutch Electricity 
and Gas Acts … 

”
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the planned Dutch offshore power 
grid. That grid is essential to the 
success of the Borssele (and 
subsequent) offshore wind power 
generation tenders.

Minister Kamp pointed out that 
every delay to the implementation 
of the STROOM legislation would 
jeopardise the timely development 
of Dutch offshore wind farms and 
thus the targets agreed in the 
2013 Energy Accord. The House 
also adopted seven of the 22 
proposed amendments. The two 
most discussed amendments 
were the one allowing for cross 
participations by the national grid 
operators and one concerning the 
allocation of costs between the 
national and local governments 
related to overhead power lines. 

Together with the Unbundling Act 
the STROOM legislation requires 
the unbundling of integrated 
Dutch utilities which has faced 

criticism for its impact on 
incumbent utilities. The debate 
involved important issues like the 
preservation of jobs and possible 
effects on the Borssele nuclear 
power station.

Earlier, an amendment was made 
with respect to the Consultative 
Referendum Act (CRA) which was 
implemented on 1 July 2015. The 
CRA enables everyone entitled 
to vote, to request a consultative 
referendum regarding an act 
or treaty. To enable the swift 
implementation of the STROOM 
legislation, the amended provision 
allows the legislator to waive the 
right of a consultative referendum 
via Article 12 CRA.

State participation
Last summer, the  House of 
Representatives debated the 
Dutch State’s participation 
and investment in this arena. 
In the report of this meeting, 
Minister Kamp indicates that 
he wants more shareholder 
activism with regard to his State 
participations, including those 
in the energy sector. These 
intentions were also voiced 
in his earlier “Participations 
Paper”. Briefly, they include the 
selection of a number of large 
companies that remain in State 
hands (which selection is revisited 
every seven years), as well as a 
closer monitoring of strategic 
decisions and large investments, 
an individual target return per 
company, and greater scrutiny  
of appointments and 
remuneration packages. 

In light of the German 
Energiewende and planned 
Dutch renewable investments, 
several members of the House 
expressed their concern that a 
capital injection by the Dutch 
State in TenneT would be required 
to enable TenneT to fund capital 
expenditures in the German and 
the Dutch grid. Finance Minister 
Dijsselbloem responded to these 
concerns by reference to the 
legal requirement that Dutch 
grid operators are 100 percent 
publicly held. Expansions of the 
Dutch high-voltage grid, operated 
by TenneT, can to a certain extent 
be funded through the pension 
funds, but not completely. A 
proper gearing will also require 
an equity increase by the Dutch 
State. The Minister pointed 
out that in Germany TenneT is 
organised as a separate legal 
organisation, that funds its own 
capital requirements with private 
parties and not through a capital 
injection by the Dutch State. The 
Minister also indicated that the 
articles of association of TenneT 

“… tenders for the 
Borssele I and II 
offshore wind facilities 
are slated to close in 
March 2016 … 

”

“… the extent to which 
the Dutch Government 
is involved or invests in 
enterprises operation 
in this arena is still 
being debated … 

”
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are currently in the process of 
being amended (Gasunie’s articles 
of association were amended a 
considerable amount of time ago).

Several members of the House 
raised questions on a possible 
sale of the Dutch State’s one-third 
stake in URENCO. Since the other 
shareholders expressed their 
willingness to sell their shares, 
the Dutch Government feels 
compelled to evaluate various 
scenarios, ranging from remaining 
a public minority shareholder 

to selling its stake. In either 
event, the Dutch Government will 
need to remain in a position to 
safeguard the public interests. It 
is currently preparing a legislative 
proposal aimed at reinforcing its 
ability to do so, but awaits final 
coordination with Germany before 
it can publish the draft bill to the 
House. The Dutch Government 
will consider selling its shares 
in URENCO, but views that as a 
decision distinct from the outcome 
of the debate on the bill.
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Russia
Labour laws for key economic sectors 
face shake-up
The Ministry of Labour has proposed new industry agreements 
for Russia’s chemical, petrochemical, biotechnological and 
pharmaceutical sectors. Baker & McKenzie lawyers explain 
the main ramifications.

On 22 October 2015 the Ministry 
of Labour and Social Protection of 
the Russian Federation issued a 
formal proposal to the companies 
operating in the chemical, 
petrochemical, biotechnological 
and chemical and pharmaceutical 
sectors to join the Industry 
Standard Agreement for Chemical, 
Petrochemical, Biotechnological 
and Chemical and Pharmaceutical 
Companies of Russia for 2016–
2018 (or to opt out by submitting a 
reasoned written refusal.

Starting from 1 January 2016 the 
provisions of the Agreement will 
apply to individual and collective 
employment agreements in 
companies operating in the 
above mentioned sectors 
that are members of the All-
Russia Industrial Association of 
Employers “Russian Association of 
Enterprises and Companies of the 
Chemical Complex”. Disaffiliation 
from the Association does not 
exempt companies from the duties 
stipulated by the Agreement.

The Agreement will be considered 
to automatically extend to all other 
employers operating in the above 
mentioned sectors, which are not 
members of the Association, if 
they had not provided a reasoned 
written refusal to accede to the 
Agreement to the Ministry of 
Labour before 21 November 2015.

Fresh obligations

The Agreement provides a 
number of significant additional 
guarantees to employees over 
those in the labour legislation, in 
particular companies are obliged:

• to pay an additional 40 percent 
of the wage rate (salary) for 
night work (the increase 
provided by current legislation 
is 20 percent) and an additional 
20 percent of the wage rate 
(salary) for evening work;

• to set a minimal tariff rate 
(salary) for first category 
workers of not less than 
1.2 times the minimum 
wage established in the 

“… sweeping 
changes to the 
labour landscape 
come into effect in 
January … 

”
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corresponding administrative/
territorial region of the Russian 
Federation;

• to maintain the average 
employee salary of not less 
than four times the minimum 
wage established in the 
corresponding administrative/
territorial region of the Russian 
Federation;

• to provide for indexation of the 
minimal tariff rates (salaries) at 
least once a year;

• to set the constant component 
of the salary at not less than 
65 percent of the total  
salary amount;

•  to pay one-off compensation 
equivalent to up to two years’ 
salary for injury caused 
by accidents at work or 
occupational diseases;

• to make additional payments to 
employees (in connection with 
retirement, vacation, birth of a 
child, etc.);

• to pay a surcharge on  
maternity benefit, temporary 
disability benefits;

• to provide employees with 
additional paid days-off for 
family reasons;

• to provide loans for purchasing 
or construction of housing, 
high-priced property, as well 
as to cooperate with credit 
institutions on mortgage 
programs with favourable 
terms;

• to support and help finance 
recuperative holidays for 
employees and members 
of their families (children 
under 16);

• to carry out youth work, 
including providing welfare 
assistance to young employees, 
if possible providing grants 
and incentives for training 
in higher and secondary 
educational institutions, as well 
as providing annual job quotas 
for graduates of specialised 
training institutions; and

• to employ special criteria in the 
event of mass dismissals and 
provide extra severance pay 
and benefits in cases of staff 
redundancy or liquidation of  
the company.

Trade unions are given additional 
rights under the Agreement:

• companies are required to 
ensure election of primary 
trade union officers, authorised 
in the field of work safety, 
together with the elected 
primary trade union and 
make an extra payment to 
such authorised persons of 
20 percent of the tariff rate 
(salary), as well as to provide 
them at least two hours a week 
for monitoring  
and supervision of the 
company’s compliance with 
work safety rules;

• companies are obliged to 
allocate not less than 0.3 
percent of the payroll to the 
trade union to fund cultural  
and sports and recreation 
events; while

• companies are obliged to 
ensure the participation of 
the trade union in case of the 
employer’s bankruptcy for the 
verification of creditors’ claims. 

A similar Industry agreement for 
2016-2018 was concluded and 
will be effective from 1 January 
2016 for companies of the oil 
refinery and oil derivatives supply 
system of the Russian Federation, 
however, to date a formal proposal 
for accession to such agreement 
has not yet been published.

Companies that do not wish to 
sign up to the Agreement should 
have provided substantiated 
refusals and applied to the 
Ministry of Labour and Social 
Protection of the Russian 
Federation by 21 November 2015. 
Records of consultations with the 
elected primary trade union had to 
be attached to such refusals. 
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Spain
Tax rules receive significant overhaul
Ana Royuela outlines the reform of the General Tax Act and 
explains the key elements.

On 22 September 2015, the Official 
State Gazette (known as the BOE) 
published Law 34/2015, partial 
amendment of the General Tax 
Act. This is the most significant 
reform of the General Tax Act 
since its approval and includes 
technical amendments and new 
legal terms and procedures.

The Preamble lists the essential 
objectives of the reform as: 
reinforcement of legal security 
and the consequent reduction of 
tax litigation; prevention of tax 
fraud, providing incentives for 
voluntary compliance with tax 
obligations; and increase in the 
effective application of taxation by 
the administration.

The reform came into effect 
on 12 October, though the new 
law’s numerous temporary 
provisions mean that many of 
the amendments introduced are 
applicable to proceedings begun 
prior to that date and to tax 
periods ending after that date. 
Thus, application of the new law 
will affect many tax obligations, 
including those due and payable 

prior to 12 October. Certain 
amendments will not come into 
effect immediately. These include 
providing the Registry Books 
through the electronic address of 
the Spanish Tax Administration 
Agency (AEAT); this will come into 
effect on 1 January 2017.

One significant change is that 
a new serious tax infraction 
has been introduced. It may 
be imposed based on the 
declaration of a tax-driven 
structure procedure. Before, the 
tax regulations excluded fines for 
such procedures. However, the 
tax infraction is only considered 
when the tax administration 
has published its criteria, for 
the knowledge of the general 
public, in cases of “substantial 
equality” between the case to 
be regularised and the criteria 
announced prior to the initiation of 
the deadline for filing the relevant 
tax return.

Furthermore, the administration’s 
criteria do not allow the allegation 
of due diligence or reasonable 
interpretation of the regulations 

“… the new law 
came into effect on 
12 October though 
its ramifications 
stretch further … 

”
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as a circumstance releasing  
from liability for the tax infraction, 
unless there is evidence to  
the contrary.

This amendment is applicable to 
tax periods with a deadline for 
payment after 12 October 2015.

The statute of limitations has also 
been addressed. A result of the 
controversy on the relevant legal 
doctrine and case law, this reform 
definitively distinguishes the 
administration’s right to verify and 
investigate from the right to issue 
an assessment. It introduces new 
provisions that expressly regulate 
the scope of the right to verify and 
investigate. Thus, independently 
of the right to assess the tax 
debts (unchanged as a four-year 
statute of limitations period), 
the administration has the right 
to verify and investigate the 
facts, acts, business, and other 
circumstances in order to verify 
compliance with a tax obligation, 
even if they affect fiscal years or 
tax periods and concepts for  
which the statute of limitations 
has run out.

There is also a specific time limit 
for the verification of the negative 
taxable bases (NOLs) or tax 
credits which are applied or are 
pending. In this case, the statute 
of limitations on the right to verify 
will run out 10 years from the day 
following the deadline for filing 
the relevant tax return for the 
fiscal year or tax period in which 
the right to offset the NOLs or the 
tax credit is generated.

This verification cannot be carried 
out in isolation. It can only be 
carried out in procedures begun to 
verify and investigate fiscal years 
or tax periods for which  
the statute of limitations has not 
run out.

This new regulation is applicable 
to verification and investigation 
procedures begun prior to 
12 October 2015 in which the 
proposed assessment has not 
been formalised.

Particularly relevant is the 
interruption of the statute of 
limitations period of the so-called 
“connected tax obligations” of 
the same taxpayer. Connected 
tax obligations are those in which 
any of the elements is affected or 
determined by another obligation 
or different tax period. Thus, 
interruptions of the statute of 
limitations period for the right to 
issue an assessment for a given 
tax debt will also interrupt the 
right to issue an assessment for 
a connected tax obligation when 
a different tax payment occurs 
or must be made to occur as a 
consequence of the application 
of the criteria on which the 
regularisation of the verified tax 
obligation is based.

Million mark

For reasons of general interest 
and as a measure in the fight 
against tax fraud, the publication 
of tax data is regulated for 
taxpayers with debts and 
sanctions in excess of EUR 
1 million – neither deferred 

nor suspended – which are in 
the “execution period” at 31 
December of the year prior to the 
publication of the data.

The data, which will include 
the debtor’s identity and the 
total amount of the debts and 
sanctions pending payment, will 
be published by electronic means 
and will be accessible for a period 
of three months.

This measure is supplemented 
by the provisions of Organic 
Law 10/2015, of 10 September, 
which regulates access to 
and publication of certain 
tax information contained in 
judgements issued in cases of 
criminal tax fraud.

When it comes to tax audits, 
numerous controversies regarding 
the calculation of the tax audit 
maximum period have arisen. 
In order to ensure legal security 
and to reduce legal disputes 
in this area, the deadlines for 
the inspection procedure are 

“… a new serious tax 
infraction has been 
introduced while the 
statute of limitations 
has been addressed … 

”
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amended. In general, they are 
now 18 months, but may be 
extended to 27 months in certain 
circumstances. These deadlines 
may also be extended by three 
or six months in cases in which 
the required documentation is 
submitted late.

In parallel, the “delays not 
attributable to the Administration” 
are eliminated, and a maximum 
suspension period of 60 days  
is established for the  
inspection procedure.

The new regulation is applicable to 
inspection procedures beginning 
from 12 October 2015.

Among the amendments 
regarding appeal procedures, 
of importance is the required 
filing of economic-administrative 
appeals electronically for 
taxpayers necessarily included 
in the electronic notice system. 
This is applicable to economic-
administrative claims filed 
starting on 12 October 2015.

Tax audit leading to criminal 
offenses

In line with the 2012 reform of the 
Penal Code regarding tax criminal 
offences, in situations in which 

indications of tax fraud have been 
detected, the new regulations 
allow a tax assessment to be 
made so that the debt can begin to 
be collected. Thus, the decision on 
guilt is left to the competent court 
of law, or the case may be sent to 
the Public Prosecutor’s Office.

The general rule, therefore, will be 
that the Administration will make 
the tax assessment and initiate 
the actions to collect the tax, 
even if criminal proceedings have 
begun. This is meant to overcome 
the necessary suspension of the 
Administration’s assessment 

under the old regulations, which 
converted the tax debt into 
something else which, at times, 
was difficult to collect.

There are many other diverse 
amendments, including the 
general use of electronic media, 
the strengthening of the indirect 
estimation method, the new 
regulation of the procedure 
for recovering State aid which 
affects taxation, and measures to 
regulate the reporting obligations 
regarding financial accounts in the 
sphere of mutual aid (including 
reporting obligations arising 
from the US Foreign Account Tax 
Compliance Act (FATCA)) that tax 
payers would be wise to get to 
grips with.

(Note: This article is based on a 
report published in the October 
2015 issue of Actualidad Jurídica 
Aranzadi (AJA), nº 912.)

Ana Royuela  
(Partner, Barcelona) 
Tel: +34 93 206 08 51 
ana.royuela@bakermckenzie.com

“… to tackle tax fraud 
individuals owing EUR 
1 million or more will 
have their tax data 
made public … 

”
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Court decides employees are working 9 to 5 and A to B
Elisabet Pujol-Xicoy explains that travel time spent by workers may now constitute  
working time.

Pursuant to the Judgment of the 
European Court of Justice (ECJ) 
of 10 March 2015, the travel time 
spent by workers - without a 
habitual or fixed place of work 
- getting from their home to 
the place where they have an 
appointment with their customers, 
constitutes working time.

The ECJ assessed the case of a 
Spanish company whose workers 
did not provide their services in a 
specific place of work, but at the 
customer’s premises. This means 
that the workers, instead of going 
to a fixed place of work, must go 
the customer’s premises assigned 
to them by their employer on a 
daily basis. While the Spanish 
Courts generally accept that the 

“… workers without 
a fixed place of 
employment may 
be able to claim 
travel time as 
working hours … 

”

“… questions remain 
regarding some of the 
ramifications of the 
decision, particularly 
with regard to the 
impact on the length of 
the workday … 

”

travel time from the worker’s 
home to the habitual place of work 
does not constitute working time, 
in the case at hand it established 
that, since the worker does not 
have a habitual place of work, the 
travelling time from their home 
to the place of work assigned to 
them does constitute effective 
working time.

This Judgment may affect not 
only this particular case, in which 
the workers had no fixed place 
of work, but also the case of 
those employees who do have 
a specific place of work but for 
production or organisational 
reasons must travel to attend a 
meeting. Consider the scenario of 
an executive who usually works 
at their employer’s place of work 
in Barcelona who has a meeting 
in Paris first thing in the morning. 
To date, in general terms, the 
Spanish courts considered 
that the travel time from the 
employee’s home to the place 
where services are to be provided 
does not constitute effective 
working time. Therefore, the time 
spent to travel from the worker’s 
home to the destination where the 
meeting was to be held did not 
constitute effective working time. 

However, from the reasoning of 
the Judgment of the ECJ it can be 
concluded that the time used by 
an employee (with a fixed place of 
work) to the place where services 
are to be provided does constitute 
working time. Provided that the 
place where such services are 
provided is not the fixed place  
of work. 

There are lingering questions. 
What happens when a worker 
changes his or her usual home 
and that new place of residence is 
further from the customers with 
whom appointments are made? Is 
the employer required to assume 
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the cost of the additional time 
spent by the employee in getting 
to the place of work?

Since the travel time described 
above is considered to be effective 
working time, what happens when 
such travel time exceeds the 
maximum legal working hours? 
Could the labour authorities 
impose sanctions on a company 

because its employees exceed the 
maximum legal working hours 
due to that travel time?

Time will tell what the next case 
law developments will bring. 
However, the judiciary seems 
to increasingly lean towards 
considering travel time to be 
equivalent to effective working 
time.

Elisabet Pujol-Xicoy  
(Associate, Barcelona) 
Tel: +34 93 206 0820 
elisabet.pujol 
@bakermckenzie.com
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Switzerland
Court decision sets rich threshold at 
five times median salary
Valentin Roten asks, at what point are you earning too much 
money to be protected by Swiss Labour Law?

A recent court decision has 
tackled the issue of highly paid 
workers, and provided guidance 
about how their bonuses should 
be treated.

The main purpose of Swiss 
labour law is to protect 
employees against any abuse 
from employers. As a result, 
statutory provisions have been 
enacted to ensure the protection 
of employees and consequently 
limit the contractual freedom of 
the parties.

In recent years, many 
developments have considerably 
modified the way employers 
compensate employees for their 
work. Various forms of variable 
remuneration are now proposed 
in order to reward outstanding 
performance of an employee and/
or to retain the best employees. 
Depending on their features, these 
bonuses may either be contractual 
or purely discretionary.

The characterisation of a 
“bonus” is crucial, as the 
statutory provisions that govern 
discretionary bonuses are far 
less protected in the employee’s 
interest than those that govern 
contractual bonuses. In other 
words, while an employer is free 
to pay a discretionary bonus, he or 
she is bound to pay a contractual 
bonus which is considered as a 
variable part of the salary.

According to the Swiss 
Federal Supreme Court, the 
following criteria must be 
used to distinguish between 
a discretionary bonus and a 
contractual bonus:

• A bonus is contractual when it 
is defined in the employment 
agreement and when its 
payment does not depend on an 
assessment by the employer;

• A bonus is discretionary if its 
amount essentially depends 
on an assessment of the 

“… big earners don’t 
need the same 
sort of employee 
protections as 
their less well off 
workmates … 

”
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employee’s performance by 
the employer and when such 
a bonus is not defined in the 
employment agreement;

• Recently, the case law of the 
Swiss Federal Supreme court 
has looked at the share of the 
bonus in the total compensation 
paid to the employee to 
determine whether a bonus is a 
variable salary or whether it is 
a pure discretionary payment. 
When the bonus represents 50 
per cent or more of the total 
compensation, it is likely to 
form a variable compensation. 
But when the bonus represents 
an ancillary portion of the 
total compensation, it is likely 
to be considered as a pure 
discretionary payment; and

• Last but not least, in case of 
“very high remuneration”, the 
bonus will always be considered 
as a discretionary payment.

Big earners

When the remuneration of an 
employee far exceeds what 
is required to maintain an 
appropriate standard of living, 
the Swiss Federal Supreme 
Court considers that limiting the 
contractual freedom of the parties 
to an employment agreement 
can no longer be justified by the 
need to protect the employee. 
It is therefore important to 
understand what constitutes a 
“very high remuneration” in order 
to determine whether or not a 
bonus may benefit from statutory 
protection. 

The concept of “very high 
remuneration” is therefore  
highly controversial and it is  
easy to understand why. The 
concepts of poverty and  
wealth are very relative and  
dependent on the calculation  
methodology employed.

In January 2015, The Oxford 
Committee for Famine Relief 
(Oxfam) released a report on 
global wealth inequalities, 
using the net assets method to 
determine who is poor and who is 
rich, in other words assets  
less debts.

Alexandre Delalgue, Professor 
in Economics at the University 
Lille III, noted that this method 
was flawed and would consider 
a Chinese person with few assets  
to be much wealthier than a 
Harvard University student who 
has taken out a loan to pursue 
further studies.

The question remains; how should 
a very high revenue be defined?

A recent judgment of the Federal 
Supreme Court considered  
the issue.

In August 2015, the Swiss Federal 
Supreme Court decided to 
define the concept of “very high” 
remuneration and fixed it at  
five times the Swiss annual  
median salary.

In 2008, the year considered by the 
case, the Swiss monthly median 
salary amounted to CHF5,900. 
Therefore, five times the annual 
median salary meant a salary of 
CHF354,000.

The median salary does not 
correspond to the average salary 
which can be overly influenced by 
extremes at either end of the salary 
scale; the median figure is hence 
more appropriate.

The average salary is not a reliable 
figure because it is influenced by 
extreme values. This is not the case 
of the median salary which splits all 
remunerations in two equal groups. 
The difference between the average 
salary and the median salary is 
best explained with the following 
example: if we take remunerations 
of 1, 3, 5, 6 and 7, the median  
salary is 5 while the average salary 
is 4.4 (22:5).

The Swiss median annual salary 
must then be multiplied by five in 
order to take into account the case 
law developed by local courts and 
the suggestions put forward by 
leading scholars.

The Court also decided not to 
account for the personal situation 
of the concerned employees when 

“… high remuneration 
defined as five times 
median annual salary 
… 

”
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“… employers face 
less flexibility when 
negotiating top 
end contracts with 
employees … 

”
determining what amounted to 
very high remuneration.

Reduced protection

This judgment gives a clear 
signal to executives who earn a 
comfortable remuneration that 
they will no longer benefit from 
the statutory provisions that were 
adopted to protect the weak party 
in an employment agreement. 
The bonus of these very well paid 
persons will no longer constitute  
a variable part of the 
compensation that must be paid 
as a matter of principle.

This case law will only affect a 
very small number of employees 
in Switzerland. In Geneva, for 

example, only 2.2 percent of the 
workforce from the private sector 
earns compensation in excess 
of CHF350,000. This judgment 
will mainly result in changing 
the structure of compensation 
in some sectors like finance and 
trading where bonuses very often 
represent the largest part of the 
total compensation paid  
to employees. 

In an interesting article published 
in La pratique contractuelle, 
Benoît Chappuis, Professor 
at the Universities of Geneva 
and Fribourg, referred to the 
Fondation Ethos’s data which 
shows that in 2009, the proportion 
of the compensation earned as a 
fixed salary represented only 17 
percent of the total revenue of the 
CEOs of the finance companies 
which represent the Swiss main 
stock market index .The positive 
outcome of this judgment is that it 
improves the predictability of the 
legal framework that governs the 
payment of bonuses to very well 
paid employees. 

This however, may reduce the 
flexibility available to an employer 
when negotiating a compensation 
package, particularly for scarce 
and prized skills.

Companies could meanwhile 
“tighten the leash” on their 
employees by assigning even more 
importance to bonuses.

The Swiss Supreme Court’s 
aim was to liberalise the labour 
legislation and make it more 
flexible, but by setting a fixed 
amount, it has maybe created a 
very rigid situation.

Similarly, the establishment of 
a high minimum national wage 
has often led to a concentration 
of salaries around this fixed rigid 
amount. This jurisprudence may 
produce a similar result at the top 
end of the salary scale.

While legal predictability is good in 
many respects, legal uncertainty 
can give room to manoeuvre 
which would take into account the 
specificities of each working field 
and regional differences.

Valentin Roten  
(Law Clerk, Geneva) 
Tel: +41 22 707 9800  
valentin.roten 
@bakermckenzie.com
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Federal Council releases revised drafts of and report to the 
parliament on new FinSA and FinIA
Baker & McKenzie lawyers summarise the main changes that the new Federal Financial Services 
Act and the Federal Financial Institutions Act shall introduce.

After the conclusion of the 
consultation procedure regarding 
two important drafts of legislation 
which are expected to significantly 
affect the provision of financial 
services in Switzerland, i.e., the 
Federal Financial Services Act 
(FinSA) and the Federal Financial 
Institutions Act (FinIA), the 
Federal Council has released 
revised drafts of these two Acts as 
well as a report to the parliament 
(“Botschaft”) explaining its 
reasoning behind the individual 
provisions. The envisaged Acts 
will impact the responsibilities 
of financial intermediaries, the 
risks related to financial services 
litigation and the current Swiss 
regulatory regime as a whole.

Scope
The new FinSA aims, inter alia, 
at protecting clients of financial 
services providers (FSPs) and 
at generating a level playing 
field for all FSPs. It also shall, in 
principle, implement the EU MiFID 
rules in Switzerland. This shall 
strengthen the reputation and 
the competitiveness of the Swiss 
financial market. The FinIA in turn 
aims at investor protection and 
ensuring the functionality of the 
Swiss financial market.

Affected financial service 
providers
The FinSA will apply to all FSPs 
that offer financial services 
in Switzerland or to clients in 
Switzerland on a cross-border 
basis. “Financial services” will 
be broadly defined and will cover 
not only the sale or purchase of 
financial instruments, but also 
other services such as asset 
management and personalized 
investment advice.

Appropriateness and suitability 
tests depending on the services 
provided and the classification 
of customers
FSPs offering investment 
advisory or discretionary 
asset management services 
will be generally obliged to 
conduct appropriateness and 
suitability tests. The extent 
of the clarification duties will 
depend on the type and level of 
service. An FSP shall perform 
an appropriateness assessment 
when it provides transaction-
related investment advice, i.e., 
the FSP will need to clarify the 
knowledge and experience of its 
client and will need to verify the 
appropriateness of the financial 
instrument for the client prior 
to recommending it. If the 

FSP provides portfolio-related 
investment advice or portfolio 
management services, it will 
need to conduct a suitability 
assessment, i.e., clarify the 
financial means and investment 
goals of the client in addition 
to the client’s knowledge and 
experience prior to providing 
advice or making the investment. 
As a matter of exemption, FSPs 
do not have to perform any 
assessments in the case of 
execution only transactions or 
transactions at the client’s  
request that are not within the 
framework of an advisory service 
(reverse solicitation). 

“… The new FinSA 
aims, inter alia, at 
protecting clients 
of financial services 
providers (FSPs) and 
at generating a level 
playing field for all 
FSPs … 

”
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The new draft FinSA intends 
to introduce a segmentation of 
clients into retail clients and 
professional clients, whereas 
institutional clients will form a 
sub-group of the latter. Provided 
certain conditions are met, clients 
will be able to choose between 
the classification as a retail client 
or as a professional client (opting 
system). Accordingly, FSPs may 
rely that professional clients 
have the necessary financial 
means and knowledge and may 
thus refrain from conducting an 
appropriateness or suitability test.

Training and continued 
professional development of 
client advisors
The revised draft FinSA will 
oblige individuals acting as client 
advisors on behalf of an FSP to 
demonstrate proper education 
for their task on a continuing 
basis. FSPs shall determine 

the mandatory minimum 
requirements of education 
and continued professional 
development specific for the 
individual industry sector in the 
form of self-regulation. The 
Federal Council reserves the right 
to supplement these minimum 
requirements, should it deem it 
necessary. Ensuring an adequate 
level of education and continued 
professional development will 
be the responsibility of both the 
individual client advisor as well 
as the FSP on behalf of which the 
client advisor is acting.

Registration of client advisors 
of Swiss and foreign FSPs
n the future, individuals acting 
as client advisors on behalf of 
an FSP will need to register 
as a client advisor in a newly 
created register, unless the 
FSP is licensed, acknowledged 
or registered by FINMA or is a 
collective investment scheme. 
This will particularly affect client 
advisors of foreign FSPs acting on 
a cross-border basis who will be 
required to register in order to be 
able to offer financial services in 
Switzerland, even if the FSP  
itself is already subject to 
supervision abroad.

Transparency in the case of 
inducements from third parties 
Despite some criticism in the 
consultation process, the revised 
draft of the FinSA intends to 
introduce complete transparency 
regarding all inducements 
received by FSPs from third 
parties. In accordance with the 

current case law, FSPs will need 
to disclose the type and amount of 
inducements received from third 
parties prior to entering into an 
agreement. FSPs will either have 
to reimburse these inducements 
to their clients or may retain 
these inducements if the client 
has waived his or her right of 
reimbursement. However, the 
draft FinSA does not intend to ban 
the acceptance of inducements. 
The revised draft no longer 
contains the provision according to 
which FSPs may only refer to their 
services as “independent” if they 
do not accept any inducements 
from third parties.

Uniform provisions on 
prospectus requirements 
and introduction of a key 
information document
The current prospectus 
requirements for shares, 
bonds and other listed financial 
instruments shall be generally 
extended to all equity and 
debt securities and aligned 
to internationally recognized 
standards. Exceptions will apply 
depending on the type of security 
and offering. Considerable 
simplifications shall apply to 
small and medium entities, the 
details of which shall be further 
refined in the coming months. It is 
expected that these provisions will 
reflect the provisions of the EU 
Prospectus Directive. 

In addition, a key information 
document shall become 
available for all kinds of financial 
instruments offered to retail 

“… The FinIA in turn 
aims at investor 
protection and 
ensuring the 
functionality of the 
Swiss financial market 
… 

”
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clients. An exception shall apply 
for the offering of shares or if an 
equivalent document based on 
foreign requirements is available. 

Lower financial barriers 
on clients initiating legal 
proceedings
The FinSA shall strengthen 
the position of private clients 
in legal proceedings against 
FSPs by improving the current 
mediation procedure before 
the “Ombudsman (for banks)”. 
Previous suggestions to introduce 
either a new arbitration body to 
deal with litigation in the financial 
sector, a new fund to support the 
financing of proceedings against 
FSPs or reverse the burden 
of proof have been discarded. 
Instead, the draft FinSA proposes 
to exempt clients from the 
requirement of paying a deposit 
on court costs or providing similar 
securities. In addition, the risk 
of litigation cost shall be further 
reduced for clients by – provided 
certain conditions are met – 
having the FSP bear its own legal 
costs even if the FSP wins the 
dispute. Such conditions shall 
include that the relevant value 
in dispute does not exceed CHF 
250,000 and that the proceeding 
has previously been conducted 
before the Ombudsman. This shall 
strengthen the Ombudsman and 
foster an efficient completion of 
proceedings. Finally, provided 
certain conditions are met, it shall 
be in the discretion of the court to 
allocate the court costs among the 
client and the FSP.

Specific supervisory 
organization for non-qualified 
asset managers and trustees
The draft FinIA is set to introduce 
a differentiated supervisory 
regime for certain financial 
institutions, including portfolio 
managers, managers of collective 
assets, fund management 
companies and securities firms. 
Moreover, the draft envisages that 
asset managers of individuals 
(private clients) and of Swiss 
occupational benefit schemes 
(Pensionskassen) as well as 
trustees will require a license. 
Qualified asset managers, 
i.e., managers of collective 
investment scheme or of Swiss 
occupational benefit schemes, 
shall be supervised and licensed 
by FINMA. Non-qualified asset 
managers, i.e., asset managers 
of individuals and trustees, shall 
be supervised by a new specific 
supervisory organization (SSO). 
The SSO shall be an independent 
body but also licensed by and 
subject to the supervision of 
FINMA. The SSO shall exercise its 
prudential supervision based on 
the risk profile and structures of 
non-qualified asset managers. As 
a result, small asset managers 
with a lower risk profile and 
simple structures may be audited 
only every four years rather than 
every year.

The revised drafts confirm that 
the new legislation will have a 
considerable impact on market 
players. Whilst asset managers 
shall now become regulated, FSPs 
generally will have to accept new 

burdens (and costs) to comply with 
additional duties and obligations. 
This will require a review of 
the existing business model by 
each market participant and 
subsequently lead to changes, for 
example in the internal guidelines 
(e.g., training and continued 
professional development of  
client advisors) and other  
relevant documentation. 

The Swiss parliament is expected 
to debate the published drafts 
during the course of 2016. While 
so far, there is no published 
timeline for this new legislation 
to become effective, it can be 
expected that the new laws will 
enter into force in 2017 / 2018. 
An entry into force in 2017 would 
coincide with the implementation 
of MiFID II by the member states 
of the European Union.
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Turkey
New law lets advertisers name inferior 
products or services
Turkey to permit advertisers to refer to competitors by name. 
Mine Güner and Can Sözer report.

From 10 January 2016, advertisers 
in Turkey will for the first time 
be permitted to suggest the 
superiority of their products  
and services using direct 
references to a competitor’s 
trademark or name.

Comparative advertising is already 
permitted in Turkey under the 
Consumer Protection Law and 
the Regulation on Commercial 
Advertisements and Unfair 
Commercial Practices but direct 
references to competitors in 
comparative advertising has 
been prohibited. On 10 January, 
however, Article 8/2 of the 
regulation will go into effect, 
eliminating the prohibition and 
permitting the use of competitor 
names and trademarks as long as 
certain conditions are met.

Article 61 of the Consumer 
Protection Law permits 
advertisers to engage in 
comparative advertising for 
similar goods and services that 
meet the same consumer need if 
the comparison is accurate and 
not misleading.

The unfair competition 
provisions of the Turkish 
Commercial Code (TCC) deem 
misleading advertising to be 
unfair competition and prohibit 
advertisers from using deceptive 
information about  
goods and services. Any 
comparative advertising 
containing misleading information 
constitutes unfair competition.

For comparative advertising to 
be lawful, certain conditions must 
be met:

• The comparative advertisement 
must not be misleading or 
deceptive;

• The comparative advertisement 
must not lead to unfair 
competition;

• The goods and services 
compared must be similar and 
meet the same consumer need;

• The compared features of the 
goods or services must be of 
interest to and for the benefit of 
the consumer;

“… advertisers 
naming inferior 
products must have 
the proof to back 
their claims … 

”
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• One or more material, major 
and verifiable qualities or 
quantities must be compared, 
which can also include price;

• The claim in a comparative 
advertisement must relate to  
an objective feature and be 
proven by scientific tests, 
reports or documents;

• The comparative advertisement 
must not infringe upon a 
competitor’s intellectual 
property rights;

• If the origin of the goods and 
services is specified, the 
compared goods and services 
must be from the same 
geographical origin; and

• The comparative advertisement 
must not cause a likelihood  
of confusion.

Importantly, the advertiser bears 
the burden of proof as to the 
objectivity of a comparative claim. 
Any quantifiable claims must 
be proven based on scientific 
reports issued by a university or 
authorised institution accredited 
by the university or, in the case of 
tests done by private laboratories 
or centres owned by the 
advertiser, be verified by a Turkish 
university or authorised institution 
accredited by the university. 

Although comparative advertising 
is allowed under certain 
circumstances, the practice and 
precedents are still developing. 
The Advertisement Board 
rigidly enforces advertising 
requirements. The lack of a 
single requirement could be 
deemed misleading and confusing 
for consumers and result in 
substantial monetary fines and 
the removal of the advertisement. 
Although Article 8/2 will allow 
advertisers to use competitor 
names and trademarks as of 10 
January, the provision may still 
not provide complete freedom as 

advertisers will need to be careful 
as to the type of the products 
they compare and continue to be 
bound by the requirements for 
comparative advertising generally. 

Comparative advertising is a 
new concept in Turkey and its 
scope will expand on 10 January, 
enabling the use of competitor 
names and trademarks. In 
spite of this liberalisation, the 
Advertisement Board’s strict 
interpretation of advertising 
rules should be taken into 
azccount before using competitor 
names and trademarks in 
advertisements. Due to the 
lack of precedents and current 
enforcement practices, it is 
advisable to be cautious when 
using comparative advertising.

Mine Güner  
(Senior Associate, Istanbul) 
Tel: +90 212 376 6432 
mine.guner@esin.av.tr

Can Sözer  
(Senior Associate, Istanbul) 
Tel: +90 212 376 6443 
can.sozer@esin.av.tr

“… consumer protection 
still a key consideration 
for advertisers … 

”



43 | TURKEY

EMEA Legal Insights Bulletin December 2015

Turkish Competition Board launches investigation into 
“named patient sales”
Hasmet Ozan Guner and Cansu Gunel detail the ongoing challenges surrounding the delivery  
of much needed medicines to sick patients.

The Turkish Competition Board 
has launched an investigation 
into the alleged blocking by 
the Turkish Pharmacists Union 
(known by its Turkish acronym 
TEB) of “named patient sales” 
by pharmaceutical warehouses, 
further complicating the fight 
between elements in the Turkish 
government seeking greater 
competition and private sector 
involvement and those wishing 
to maintain centralised control. 
At stake is the rapidly growing 
and lucrative market for named 
patient pharmaceuticals.

Many medicines, including 
those critical to treat illnesses 
like leukemia, tuberculosis and 
hepatitis, are not readily available 
on the Turkish market. The 
reasons for this include the lack 
of approval for sale in Turkey, low 
profitability due to government 
pressure on medicine prices, and 
logistical hurdles.

To make these medicines 
available to patients in Turkey, 
for years TEB had the exclusive 
authority to procure them abroad, 
if prescribed by a physician and 
permitted by the Ministry of 
Health. This exceptional supply 
route for medicines, known 
as “named patient sales,” has 
grown enormously over the last 

several years, creating a market 
of approximately TRY1.2 billion 
(approx. USD450 million) annually.

TEB’s monopoly on named patient 
sales was further strengthened 
by its protocol with the Social 
Security Institution (SSI) which 
allows reimbursement by 
the government of medicines 
imported for named patient sales.

In 2013, as a first step towards 
eliminating TEB’s monopoly, the 
SSI’s Communiqué on Health 
Practices was amended to 
permit private entities to import 
unauthorised medicines for 
named patient sales. This was 
followed by the Turkish Medicine 
and Medical Device Authority 
(TITCK), the semi-independent 
authority under the Ministry of 

Health’s umbrella, issuing its 
controversial Guidelines on the 
Importation of Medicines and 
Their Use ,which authorised  
22 pharmaceutical warehouses 
to import unauthorised 
pharmaceuticals. TEB,  
however, remained the only 
importer entitled to government 
reimbursement, giving it a 
significant competitive  
advantage over the private 
pharmaceutical warehouses.

Guidelines suspended
After the Guidelines granted 
private warehouses permission 
to import medicines, on 6 August 
2014, TEB filed an administrative 
lawsuit at the Council of State, 
seeking cancellation of the 
guidelines and a stay of their 
implementation. TEB’s main 
argument is that the guidelines 
allow pharmaceutical warehouses 
to conduct retail sales even 
though they are prohibited from 
doing so under the Regulation 
on Pharmaceutical Warehouses 
and Products Stored at 
Pharmaceutical Warehouses  
(the Warehouse Regulation). 
On 2 April 2015, the Council of 
State ruled in TEB’s favor and 
suspended the guidelines. The 
decision was publicly announced 
on 16 July 2015.

“… patient access 
to medicines being 
hampered by Turkish 
rules and regulations 
… 

”
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“… competition 
authorities continue 
to scrutinise market 
operations and access 
… 

”

Just two weeks after the 
announcement of the Council of 
State decision, on 31 July 2015, 
TITCK issued a revised Warehouse 
Regulation, exempting named 
patient sales from the prohibition 
on pharmaceutical warehouses 
engaging in retail sales. This 
cured the legal defect which 
the Council of State cited as the 
reason for suspending application 
of the guidelines. It further 
revised the guidelines in a way to 
expressly refer to the Warehouse 
Regulation’s provisions which 
permit named patient sales by 
pharmaceutical warehouses.

Complicating the legal 
manoeuvering between TEB and 
TITCK, the Turkish Competition 
Authority announced on 23 July 
2015 that it had launched an 
investigation into TEB’s alleged 
abuse of its dominant position 
in the named patient sales 
market. Although not clear in 
the Competition Authority’s 

announcement, the basis of  
the investigation may be that  
TEB somehow prevented SSI  
from entering into  
reimbursement agreements  
with private warehouses.

Despite TITCK’s amendments 
to the Warehouse Regulation, 
the Council of State’s decision 
to suspend application of the 

guidelines remains in force. 
Named patient sales through 
private pharmaceutical 
warehouses, therefore, continue 
to be prohibited. The Competition 
Authority’s investigation is 
ongoing with few details available.

In this fluid legal environment, 
legal advice should be sought 
when supplying medicines 
from abroad directly to private 
pharmaceutical warehouses.

Hasmet Ozan Guner  
(Senior Associate, Istanbul) 
Tel: +90 21 2376 6457 
ozan.guner@esin.av.tr

Cansu Gunel  
(Associate, Istanbul) 
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cansu.gunel@esin.av.tr
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Turkey further liberalises its electricity tariffs
Muhsin Keskin outlines the five year impact of changes to the tariff regime on users and the 
shape of the Turkish utilities market.

On 22 August 2015, the Energy 
Market Regulatory Authority 
(EMRA) issued the Electricity 
Market Tariff Regulation setting 
the rules for the introduction of 
regional tariffs and a supplier of 
last resort tariff. The regulation 
will enter into effect on 1 January 
2016, and govern the five-year 
tariff period to 2020.

Since 2006, EMRA has established 
base values for price caps, 
revenue caps and transmission 
pass-through costs which are 
then used to set end-user tariffs 
in five-year periods. This cost-
based pricing structure has the 
effect of liberalising the tariff 
system. While EMRA has not yet 
announced the tariffs for the third 
five-year period, it is expected 
to do so by the end of this year. 
Although most of the pricing rules 
and the method of implementation 
have not changed under the 
regulation, there are some 
significant changes:

• Cross-subsidies in the 
electricity market will be 
abolished on 31 December 2015 
in accordance with Electricity 
Market Law No. 6446. 
Therefore, national tariffs that 
allowed costs to be stabilised 
across different regions 
through a price equalisation 
mechanism will be replaced 
by regional tariffs in line with 
the liberalisation trend in the 
electricity market;

• A “supplier of last resort” 
tariff has been introduced 
for electricity provided by the 
regionally-authorised supply 
company to eligible customers 
who do not procure electricity 
from other suppliers. EMRA 
will issue a communiqué on 
the supplier of last resort tariff 
by 31 March 2016, within three 
months from the cross-subsidy 
expiration date. Until then, 
EMRA will apply a provisional 
tariff;

• The supplier of last resort tariff 
will be two-tier, differentiating 
between consumers with 
high and low electricity 
consumption. Consumers with 
high electricity consumption 
will be subject to a higher 
tariff to encourage integration 
into the competitive electricity 
supply market; and

• The Turkish Electricity 
Transmission Company 
(Türkiye Elektrik İletim A.Ş. 
– TEİAŞ) will determine and 
charge its market operation 
tariff until the Energy Market 
Operation Company (Enerji 
Piyasaları İşletme Anonim 
Şirketi – EPİAŞ) becomes fully 
operational and EMRA approves 
its market operation tariff.

The EMRA continues to oversee 
the liberalisation of the Turkish 
electricity market. With the 
end of cross-subsidies, prices 
between different regions in 
Turkey will differ. EMRA, however, 
is implementing safeguards to 
protect small-scale consumers 
(e.g., individuals) from the 
adverse effects of deregulation 
of the electricity market, while 
at the same time encouraging 
large-scale consumers (e.g., 
manufacturers) to actively 
seek out the most competitive 
prices by setting higher tariffs. 
Although EMRA laid out the 
regulatory grounds for the 
further liberalisation of tariffs, 
the ultimate outcome will be 
determined once tariffs are set at 
the end of the year.

Muhsin Keskin  
(Partner, Istanbul) 
Tel: +90 21 2376 6453 
muhsin.keskin@esin.av.tr

“… the liberalisation 
of the energy market 
in Turkey is a work 
in progress, with 
safeguards in place 
to protect smaller 
consumers … 

”
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Changes to reserve rules prompt enhanced  
financial stability
Anticipating market volatility, Turkey increases bank reserve requirements  
for short-term foreign exchange liabilities. Muhsin Keskin explains.

On 29 August 2015, the Central 
Bank of Turkey amended its 
Communiqué on Reserve 
Requirements, increasing bank 
reserve requirements for short-
term foreign exchange non-core 
liabilities. The liabilities subject 
to the new requirements include 
repo transaction funds, utilised 
loans, net issued securities, 
subordinated debt not included in 
banks’ own funds, net liabilities 
to headquarters abroad, and debt 
from credit card transactions.

In a separate action, the Central 
Bank also increased the interest 
paid on Turkish lira reserves at 
the Central Bank.

The Central Bank’s new reserve 
requirement ratios will apply 
to liabilities incurred after 28 

August 2015, effective from the 
23 October maintenance period. 
The changes are not retroactive 
and the current ratios continue for 
liabilities incurred on or before 28 
August until their maturity.

The Central Bank also increased 
the interest paid on Turkish lira-
denominated required reserves 
deposited with the Central Bank 
by 150 basis points. The increase 
will be phased in over the next 
four months: 50 basis points as of 
1 September, 50 basis points on  
1 October, and 50 basis points on  
1 December.

The Central Bank’s action is 
intended to incentivise banks 
to increase long-term foreign 
exchange liabilities by increasing 
the cost of holding short-term 

liabilities. This is expected 
to increase bank resilience 
during a slowdown in short-
term foreign exchange inflows. 
Banks, however, may face 
greater pressure to satisfy 
increasing reserve requirements. 
The increase in interest paid 
for Turkish lira denominated 
reserves is intended to 
offset bank losses due to the 
devaluation of the Turkish lira 
and rising inflation.

Muhsin Keskin  
(Partner, Istanbul) 
Tel: +90 21 2376 6453 
muhsin.keskin@esin.av.tr

 

Maturity
New Reserve  

Requirement Ratios
Previous Reserve  

Requirement Ratios
One year or less 25% 20%

Two years or less 20% 14%

Three years or less 15% 8%
Five years or less 7% 7%
More than five years 5% 6%
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Ukraine
Real estate promised real  
transparency boost
Serhiy Piontkovsky and Lina Nemchenko report on initiatives that  
will make publicly available more information on real estate.

In a bid to inject more 
transparency into the ownership 
of real estate the Ukraine 
Government has announced a 
series of sweeping changes.

On 4 August 2015, the President 
of Ukraine signed Law of Ukraine 
No. 597-VIII “On Amendments 
to Certain Acts of Ukraine on 
Improving Transparency in 
Property Relations in Order to 
Prevent Corruption” which will 
become effective two months after 
its publication. The Law entitles 
any person or legal entity to 
obtain information from the State 
Register of Property Rights to 
Real Estate and the State  
Land Cadastre.

The Law authorises any person or 
legal entity to obtain information 
about a real property, as well as 
about the holder of rights thereto 
from the State Register in paper 
or electronic form. Currently only 

information on registered rights 
to real estate is publicly available 
and only a limited number of 
persons can obtain information  
on the holder of rights to  
real property.

When the Law becomes effective, 
any individual or legal entity will 
be entitled to obtain information 
on registered land plots from 
the cadastre. Currently such 
information is only available to the 
owner, tenant and some others.

As of 30 June 2015 it has been 
possible to order an extract 
from the  cadastre via the public 
cadastral map and obtain such 
extract at any administrative 
services centre.

The Law imposes an 
administrative fine for the 
submission of false information 
by an applicant when obtaining 
information from the State 
Register or the cadastre.

“… any individual or 
legal entity will be 
entitled to obtain 
information on 
registered land 
plots from the  
cadastre … 

”
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The changes introduced by the 
Law are expected to increase 
transparency and accessibility 
of information on real property, 
including land plots. However, 

proper implementation of the 
Law will be possible only after 
the introduction of relevant 
amendments into the legislation 
of Ukraine.

Serhiy Piontkovsky  
(Partner, Kyiv) 
Tel: +380 44 590 0101 
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Fresh rules boost opportunity for ecommerce
Ukraine adopts a new e-commerce law. Ihor Olekhov, Maksym Hlotov and  
Oleksiy Stolyarenko report. 

Ukraine has introduced an 
E-Commerce Law to establish a 
consistent legal framework for 
preparing commercial contracts in 
electronic form. 

This helps address a series 
of legislative uncertainties 
concerning the formation and 
enforceability of the electronic 
contracts while bringing Ukrainian 
legislation in line with EC Directive 
2000/31 on electronic commerce. 

It is expected that the 
E-Commerce Law should boost 
the electronic commerce industry 
by bringing more certainty into 
this segment of the economy.

The Ukrainian Parliament adopted 
the Law of Ukraine “On Electronic 

Commerce” on 3 September 
2015. To become effective the 
E-Commerce Law must still 
be signed by the President and 
officially promulgated.

The purpose of the E-Commerce 
Law is primarily to set the rules 
to prepare contracts in electronic 
form in the course of on-line 
transactions and to confirm the 
application of Ukrainian  
consumer protection regulations 
to such transactions.

Online contract
The new law makes clear that 
a contract may be prepared in 
the electronic form by way of 
exchanging an electronic message 
with an offer (setting out the 
required material terms of the 
contract) and its acceptance, 
which may be delivered by 
electronic message, designed 
electronic form, or carrying out 
certain actions which are regarded 
as acceptance.

An offer to enter into an electronic 
contract may be made by delivery 
of an electronic message regarded 
as commercial, or placement of 
such offer on the Internet or other 
information or telecommunication 
networks. Such commercial 
electronic messages must be 
delivered to the addressee 

only with his or her express 
consent, unless the addressee 
unsubscribes from receiving  
such messages.

A contract in electronic form 
may contain certain provisions 
in addition to those envisaged 
by the Civil Code of Ukraine, in 
particular: the procedure for 
exchanging electronic messages, 
the procedure for amending 
a mistakenly sent message 
with acceptance of an offer, 
and the procedure for making 
amendments and other terms.

To enter into a contract in the 
electronic system of the offering 
counterparty, the accepting 
counterparty must log into 
such system. The respective 
system must allow the accepting 
counterparty to change the 
provided information prior to 
accepting the offer.

A contract in electronic form 
may be formed by:  electronic 
signature or electronic digital 
signature, electronic identification 
signature (by exchanging of 
randomly generated codes), and  
by application of the equivalent 
of personal signature (signature 
stamp). An electronic contract 
formed based on one of the above 
methods is regarded as a contract 
executed in writing.

“… rules deliver more 
certainty about 
transactions and also 
enhance consumer 
protections … 

”
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“… ISPs’ role is more 
clearly defined with 
regard to the support 
of e-commerce 
activities … 

”
Settlements may be carried out 
by applying various payment 
instruments, electronic money, 
transfer of funds, provision of cash 
and by other means.

Sellers of goods and providers 
of services must disclose to 
consumers via their websites or 

by other technological means 
full name, address, email and/
or web-site, EDRPOU code 
(state identification code for 
legal entities), taxpayers 
registration code for individuals, 
VAT tax registration certificate, 
information about any licences 
and other information which is 
subject to mandatory disclosure.

Buyers making a purchase by 
virtue of an electronic contract 
must provide information 
necessary to conclude a 
contract. The list of information 
to be provided is defined by the 
applicable laws or agreed by the 
parties to the transaction.

Internet service providers, 
domain name registrars, hosting 
providers and operators of 
payment infrastructure services 
(the ISPs) when involved in 
“mere conduit” activities receive 
absolute immunity from liability 

for all third party infringements 
subject to the following conditions:  
the ISP does not initiate the 
transmission,  the ISP does 
not select the recipient of the 
information, and  the ISP does not 
modify the information contained 
in the transmission.
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Employers face raft of changed rules regarding hiring  
and firing
Lina Nemchenko and Mariana Marchuk advise employers about a series of recent changes to 
the nation’s labour laws.

 A slew of new rules has been 
imposed on Ukraine employers 
regarding their obligations when 
hiring employees, and also the 
treatment of employees serving in 
the military.

On 3 July 2015, Resolution of 
the Cabinet of Ministers of 
Ukraine No. 413 “On Procedure 
of Notification of the State Fiscal 
Service and Its Local Offices on 
the Recruitment of the Employee” 
came into force.

Under this Procedure, when hiring 
an employee, the employer must 
submit a notice of recruitment to 
the relevant state fiscal service 
in which it is registered prior to 
commencing work.

Employers may submit such 
notice electronically with a 
digital signature; on paper with 
an electronic copy; or simply on 
paper (provided that such notice 
concerns no more than five 
employees).

Also, under Law of Ukraine No. 
77-VIII “On Amendments to 
Certain Legislative Acts of Ukraine 
on Reform of Compulsory State 
Social Insurance and Legalisation 
of Payroll” which entered 
into force on 1 January 2015, 
employers must also notify the 
appropriate fiscal services when 
hiring new employees. 

Another change which came 
into effect in June means that 
employers must preserve a 
position and guarantee an average 

salary to employees who have 
been called-up in the regular 
military draft; summoned to the 
army during mobilisation; or 
joined the military on a contract 
until the special period ends or 
until the date of demobilisation. 
Before the Law was enacted, 
these measures were only 
guaranteed for one year.

The same guarantees are provided 
for mobilised employees who are 
subject to demobilisation, but 
remain in the military under the 
contract, depending upon the 
validity of the contract.

Lina Nemchenko  
(Partner, Kyiv) 
Tel: +380 44 590 0101 
lina.nemchenko 
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“… employers face 
series of new 
obligations with regard 
to their staff … 
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Authorities clamp down on individuals and  
enterprises alike 
Ukraine imposes sanctions for supporting Russian aggression Ihor Olekhov  
and Hanna Shtepa report.

Ukraine has imposed sanctions 
against 388 individuals and 105 
companies in connection with 
Russian aggression in Eastern 
Ukraine and Crimea. 

The sanctions are introduced for 
a period of one year and were 
enacted on 16 September 2015 
when the President of Ukraine 
enacted the decision of the 
National Security and  
Defence Council of Ukraine of 
2 September 2015.

The Security Council introduced 
personal economic sanctions 
against specifically named 
individuals and legal entities.  
No sectoral sanctions  
were introduced. 

Various types of sanctions 
apply to specific legal entities 
and individuals. The list of 
sanctions includes such 
measures as freezing assets, 
restrictions on trade operations, 
restrictions on exit of capital 
from Ukraine, suspension of 
performance of economic and 
financial obligations, prohibition 
on participation in public 
procurement, denial  
and cancellation of visas,  
prohibition on entering Ukraine 
and other restrictions.

Sanctions were introduced against 
citizens of a number of countries 
including Russia, Ukraine, Poland, 
the United Kingdom, Italy, Greece, 
Serbia, Spain, France, Bulgaria 
and Israel. The list of individuals 
includes MPs, high ranking 
government and state officials.

In addition 105 legal entities, 
mostly Russian legal entities 
and some illegal militarised 
organisations operating in  

Eastern Ukraine, have had 
sanctions imposed.

The sanctions applicable to 
Russian legal entities and their 
subsidiaries in Ukraine extend to 
the following sectors: 

• Banking and finance: Moscow 
Bank, Gazprom Bank, Genbank, 
Adelantbank, Smartbank, 
Marshall Capital Partners, 
Russian National Commercial 
Bank, Tempbank and others;

• Aviation: Aeroflot, Transaero, 
Ural Airlines, Gazprom Avia, 
Sirius-Aero, Rossiya Airlines, 
Yamal, Rusline, Donavia, Polet 
and others;

• Telecommunication: NTV, 
Rossiya 24, RTR Planeta, Pervyy 
Channel and others;

• IT: Dr. Web, Kaspersky Lab; and

• Military-industrial complex: 
Russian Helicopters, Almaz-
Antey, Helicopter Service 
Company, Ulan-Ude Aviation 
Plant and others.

A full list of legal entities and 
individuals subject to sanctions is 
given in the annexes to  
the Decree.

“… organisations doing 
business with any 
of the individuals or 
enterprises which 
have faced Ukraine 
sanctions need to 
assess what is and 
what is not allowed as 
a result … 

”
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Any counterparty dealing with 
entities or individuals on the 
sanctions list must carefully 
assess the exact scope of 
sanctions imposed and the 
implications of dealing with such 
entities and individuals. 

Baker & McKenzie has set up 
a dedicated blog, accessible 
on www.bakermckenzie.com/
sanctionsnews, to provide real-
time updates on international 
sanctions and critical 
developments in the Ukraine 
crisis from an international trade 
compliance perspective.
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United 
Kingdom 
When is a liquidated damages clause  
a penalty?
Baker & McKenzie lawyers explain the impact of a UK 
Supreme Court decision which declined to abolish the rule 
against penalties. 

In a long awaited judgment in 
the case of Cavendish Square 
Holdings BV v El Makdessi [2015] 
UKSC 67, the UK Supreme Court 
has recently declined to abolish 
the rule against penalties.  The 
judgment gives helpful guidance 
about the types of clauses to 
which the rule applies and the  
test for determining whether  
a liquidated damages clause  
is penal. 

Perhaps of most interest to 
commercial parties is the Court’s 
view that “in a negotiated contract 
between properly advised parties 
of comparable bargaining power, 
the strong initial presumption 
must be that the parties 
themselves are the best judges of 
what is legitimate in a provision 
dealing with the consequences of 
a breach”. 

In English contract law, penalty 
clauses are not enforceable. A 
penalty is an unduly punitive sum 
to be paid by a party that is in 
breach of contract.  This rule has 
caused many difficulties over the 
years to contracting parties when 
negotiating contracts, as well as 
being a fertile ground for disputes.  
The present case had been 
eagerly awaited, as it was the 
first time the UK Supreme Court 
had been required to consider 
the rule against penalties and 
its application in a modern day 
commercial context.

Contractual provisions which are 
susceptible to being penalties 
are a very common feature 
in commercial agreements.  
Common examples include:

“… primary 
obligations are not 
subject to the rule 
against penalties, 
whereas secondary 
obligations are … 

”
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• Liquidated damages provisions 
in construction/project 
contracts used as a means to 
avoid complex, time-consuming 
and costly disputes about 
what damages are payable 
for commonplace breaches 
(typically delay and plant 
performance shortfalls);  

• Exit provisions in a joint 
venture/shareholders’ 
agreement  
where a non-defaulting party 
can buy out a defaulting party  
at a discount;

• Provisions in sale and purchase 
agreements on M&A deals 
where deferred consideration 
is potentially not to be payable 
where the seller is in breach of 
contract; and

• Liquidated damages provisions 
in commercial contracts for 
breaches of late delivery or 
minimum commitment  
(take-or-pay) provisions in  
supply contracts. 

However, the usefulness of 
including such provisions 
is diminished where there 
is uncertainty about their 
enforceability, a circumstance 
which in itself can lead to the sort 
of disputes which these clauses 
may have been intended to avoid.  
The 100 years which have passed 
since the seminal case of  
Dunlop Pneumatic Tyre Co Ltd 
v New Garage and Motor Co Ltd 
[1915] AC 79 and have seen great 
changes in the way business 
is conducted and the ever 
more sophisticated nature of 
commercial arrangements.  As 
a result, the UK’s top court was 
asked to consider whether the 
rule against penalties should 
still apply today.  The short 
answer is that the rule is still 
valid, but that its application is 
now to be understood against 
the background of the Supreme 
Court’s findings.      

Specific situation

El Makdessi (EM) agreed to 
sell some of his shares in his 
advertising business to Cavendish. 
The agreement contained a 
restrictive covenant prohibiting 
EM from being involved in a 
competing business for a certain 
period of time. The contract 
provided that if EM breached the 
restrictive covenant, Cavendish 
did not have to pay the remaining 

instalments of the purchase 
price and that Cavendish had a 
call option to require EM to sell 
the remainder of his shares to 
Cavendish at a lower price based 
on net asset value. Subsequently, 
Cavendish discovered that EM had 
breached the restrictive covenant. 
EM admitted that he had breached 
the covenant but argued that the 
contractual right for Cavendish 
to withhold the instalments and 
acquire the shares was a penalty 
and unenforceable.

The High Court held that the 
clauses were not penalties, 
however, the Court of  
Appeal overturned the High  
Court decision.

The Supreme Court held that the 
clauses were not penalties. The 
Court drew a distinction between 
“primary obligations” (i.e., the 
terms to be performed under 
the contract) and “secondary 
obligations” (i.e., those that come 
into play once a breach occurs 
e.g. to pay a certain sum). Primary 
obligations are not subject to the 
rule against penalties, whereas 
secondary obligations are. 
The Court considered that the 
clauses relieving Cavendish of the 
obligation to pay the remaining 
instalments, and requiring EM 
to sell the remaining shares at 
a lower price, acted as “price 
adjustment” provisions and 
were equivalent to other primary 
price calculation clauses in the 
contract. As such, they were not 
unenforceable penalty clauses. 

The Court’s decision neither 
abolishes nor extends the scope 

“… sophisticated 
commercial parties, 
with similar bargaining 
power, who are 
properly advised, 
should be able to agree 
what the appropriate 
remedy should be in 
the event of a breach … 

”



UNITED KINGDOM | 56

EMEA Legal Insights Bulletin December 2015

of the rule against penalties. 
However, the judgment contains 
useful guidance on when 
remedies agreed between 
contractual parties are likely to 
be held unenforceable. The key 
points are:

• Application of the rule is not 
confined to payments of money 
on breach, such as liquidated 
damages. For example, it also 
applies to clauses involving the 
withholding of payments  
of money and clauses  
requiring the party in breach  
to transfer property;

• The test of whether a clause 
falls foul of the rule against 
penalties is “whether the 
sum or remedy stipulated as 
a consequence of a breach 
of contract is exorbitant or 
unconscionable when regard 
is had to the innocent party’s 
interest in the performance 
of the contract” (i.e. whether 
the agreed remedy is wildly 
disproportionate compared with 
the contractual breach against 
which it protects);also

• There is a strong presumption 
that sophisticated commercial 
parties, with similar bargaining 
power, who are properly 
advised, should be able to agree 
what the appropriate remedy 
should be in the event of a 
breach.  

This judgment will give more 
leeway to commercial parties 

negotiating contracts to decide 
what the consequence of a 
breach should be, and greater 
confidence that what they 
agree will be enforceable.  
Negotiating parties should now 
focus on considering whether 
the clause proportionately 
protects a legitimate business 
interest, and is not extravagant 
or unconscionable in effect, 
and focus less on whether the 
clause provides for a “genuine 
pre-estimate of loss”, or whether 
the clause is an unenforceable 
“deterrent”. 

The case also highlights that 
careful drafting can remove 
a provision from the grasp of 

the rule against penalties in 
the first place. For example, it 
can be beneficial to structure a 
clause such that compliance is 
a condition which must be met in 
order for a payment to be made 
(therefore a “primary obligation”) 
rather than withholding of the 
payment being a consequence of a 
breach of an obligation (therefore 
a “secondary obligation”). 
Importantly, the case now removes 
the previous uncertainty as to 
whether the rule against penalties 
would be abolished or extended - 
the answer is neither.    
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to decide what the 
consequence of a 
breach should be, and 
greater confidence that 
what they agree will be 
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US LLC judgment shifts tax onus but remains a one-off 
says HMRC
Mark Bevington, James Wilson and Patrick O’Gara report on a case exploring the tax  
treatment of US LLCs in the UK.

A recent decision of the UK 
Supreme Court cast doubt on 
the tax treatment of US limited 
liability companies but the UK tax 
authorities have confirmed that 
the decision is confined to the 
facts of the case.

In the case of Anson v HMRC, 
the Supreme Court ruled that 
the profits of a Delaware LLC 
belonged to members as they 
arose and hence the UK resident 
LLC member was taxed on the 
same profits in the UK as had 
been taxed in the US and was 
therefore entitled to double  
tax relief.

The Supreme Court reinstated 
the decision of the UK First-Tier 
Tribunal that had found in favour 
of the UK member, namely that on 
a proper construction of Delaware 
law and the LLC’s Operating 
Agreement, the members of 
the LLC had an interest in the 
profits of the LLC as they arose, 
and not only when those profits 
were distributed to them e.g., in 
the form of a dividend. This was 
contrary to the generally accepted 
view and created significant 
uncertainty for structures 
involving US LLCs.

HMRC has announced that the 
decision was specific to the facts 
of the case before the court. As 
a result, where US LLCs have 
been treated as companies within 
a group structure, HMRC will 
continue to treat the US LLCs as 
companies. Where a US LLC has 
itself been treated as carrying on 
a trade or business, HMRC will 
continue to treat the US LLC as 
carrying on a trade or business.

In many respects, HMRC’s view 
is welcome as it might be used 
as a basis to continue as before. 
In particular, many UK resident 

members of US LLCs (and similar 
entities) will want to continue to 
take the position they should not 
be subject to UK tax on the LLC’s 
profits as they are earned. Second, 
the decision means that HMRC is 
unlikely to change its view of when 
a US LLC can be a member of a 
group for UK tax purposes.

However, some questions remain 
on whether HMRC’s interpretation 
is giving effect to the judgment 
such that it may be necessary for 

“… where US LLCs 
have been treated 
as companies within 
a group structure, 
HMRC will continue to 
treat the US LLCs as 
companies … 
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“… it may be necessary 
for some groups to 
assess whether steps 
need to be taken to 
give further certainty 
on their specific 
position … 
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some groups to assess whether 
steps need to be taken to give 
further certainty on their  
specific position.

HMRC also confirmed that it will 
continue its existing approach to 
determining whether a US LLC 
should be regarded as issuing 
share capital. This has been 
that LLCs are capable of having 

issued share capital, which is 
relevant for determining whether 
an LLC is a member of a group of 
companies for UK tax purposes, 
particularly in circumstances 
where a Delaware LLC has issued 
certificates to its members 
evidencing their membership 
interests. This confirmation  
is welcome.
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Proposed reforms bring tax into the boardroom 
A new tax compliance regime for large businesses is being considered. Alex Chadwick,  
Jessica Eden and Paula Ruffell report.

New proposals point to increased 
compliance burdens for large 
businesses and a broader range 
of information sources becoming 
available to HM Revenue & 
Customs and the public.

The UK Government is proposing :

1.  a statutory requirement for 
large businesses to publish an 
annual UK tax strategy;

2.  a voluntary Code of Practice 
setting out the expected 
standard of behaviour from 
large businesses in relation to 
their UK tax compliance; and

3.  special monitoring measures 
to tackle a small number of 
large businesses  considered to 
pose a high UK tax risk to the 
Exchequer.

The proposed reforms would apply 
to large businesses, namely UK 
incorporated companies which 
alone, or together with other UK 
incorporated companies in the 
same group, have a turnover of 
more than GBP200 million and/or 
a relevant balance sheet total of 
more than GBP2 billion.

The proposals are currently 
subject to consultation.

If introduced, large businesses, 
whether UK or foreign-owned, 
public or private, would be 

required to publish a yearly 
strategy covering a number of 
areas of UK tax compliance, 
including an overview of their 
governance and risk management, 
their attitude to tax planning and 
risk (such as any Effective Tax 
Rate targets), and their approach 
to their relationship with HMRC.

A named individual at Executive 
Board level, usually the CEO or 
CFO, would be responsible for 
owning and signing off the tax 
strategy. It is not yet clear what if 
any penalties would be imposed 
for failure either to publish an 
appropriate strategy or to act 
consistently with that  
published strategy.

Voluntary code
A Code of Practice would be 
published setting out the expected 
standard of behaviour from large 
businesses in relation to UK tax 

compliance and cooperation 
with HMRC. The Code would 
be voluntary and the names of 
signatories would not be made 
public. However, the Government 
is also considering whether 
businesses should be required 
to disclose in their annual UK tax 
strategy whether or not they have 
signed up to the Code.

Banks which qualify as large 
businesses would not be invited to 
sign up to the Code as they would 
already fall within the scope of 
the existing Code of Practice on 
Taxation for Banks.

HMRC would be able to apply 
special measures to businesses 
which they consider pose a 
high risk of revenue loss to 
the Exchequer. The criteria for 
selecting a business would centre 
on its tax compliance record,  
historical level of cooperation 
with HMRC, and the size of the 
estimated tax at risk.

A selected business would first go 
through an initial notice period of 
12 months, during which it would 
be required to demonstrate a 
significant change in behaviour or 
be subject to special measures. 
These measures would include 
publicly naming the business 
as being subject to the special 
regime, increased disclosure 

“… large businesses 
would be required to 
make public an annual 
tax plan … 
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requirements including a 
requirement to disclose 
unprivileged tax advice, and 
the removal of the defence of 
reasonable care against a penalty 
assessment. Once imposed, these 

measures would apply for a period 
of at least two years, at the end 
of which HMRC would conduct an 
exit review to determine whether 
they should be lifted or should 
continue to apply for a further  
two years.

These proposals would increase 
the level of both public and HMRC 
scrutiny of the business’s UK tax 
planning, policies and compliance. 
Careful thought would need to be 
given not only to the drafting of 
the tax strategy but also to any 
particular area of internal risk 
management and compliance 
which the business would like to 
strengthen prior to the entry into 
force of these new measures, 
which could be as early as 2016.

At the same time, the proposals 
could bring advantages for 
compliant businesses, in terms of 
positive relations with HMRC.
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“… a Code of Practice is 
proposed, which while 
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to differentiate those 
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