
Privacy in Belgium: overview, Practical Law Country Q&A 1-575-3334 (2017)

© 2017 Thomson Reuters. All rights reserved. 1

Privacy in Belgium: overview
by Thibaut D’hulst and Lily Kengen, Van Bael & Bellis

Country Q&A | Law stated as at 01-Oct-2017 | Belgium
A Q&A guide to privacy in Belgium.

The Q&A guide gives a high-level overview of privacy rules and principles, including what national laws regulate the right to
respect for private and family life and freedom of expression; to whom the rules apply and what privacy rights are granted and
imposed. It also covers the jurisdictional scope of the privacy law rules and the remedies available to redress infringement.

To compare answers across multiple jurisdictions, visit the Privacy Country Q&A tool.

This article is part of the global guide to data protection. For a full list of contents, please visit www.practicallaw.com/
dataprotection-guide.

Legislation

1. What national laws (if any) regulate the right to respect for private and family life and freedom of
expression?

The Belgian Constitution provides the right to respect for private and family life in Article 22 and the right to freedom
of expression in Articles 19 and 25. In addition, it regulates the right to respect of a person’s home (Article 15) and
the right to secrecy of communication (Article 29).

In addition, there are several specific laws in Belgium that include provisions protecting the right to privacy, such as:

• The Law on the protection of privacy in relation to the processing of personal data (Wet tot bescherming van de
persoonlijke levenssfeer ten opzichte van de verwerking van persoonsgegevens/Loi relative à la protection
de la vie privée à l'égard des traitements de données à caractère personnel) (DPL) of 8 December 1992.

• The Belgian Criminal Code provides criminal sanctions for certain infringements of private and family life,
including:

• telephone tapping (Article 314bis);

• violation of domestic privacy (Article 439);

• stalking and mobbing (Article 442bis and ter);

• libel (Article 443 to 447);

https://uk.practicallaw.thomsonreuters.com/Browse/Home/About/Contributor/VanBaelBellis
http://uk.practicallaw.thomsonreuters.com/QACompare/Builder/Country?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
https://uk.practicallaw.thomsonreuters.com/Browse/Home/International/DataProtectionGlobalGuide
https://uk.practicallaw.thomsonreuters.com/Browse/Home/International/DataProtectionGlobalGuide


Privacy in Belgium: overview, Practical Law Country Q&A 1-575-3334 (2017)

© 2017 Thomson Reuters. All rights reserved. 2

• professional secrecy (Article 458);

• secrecy of correspondence (Article 460 to 460ter).

In addition, there are various laws and regulations containing privacy rights that relate to specific situations,
including employee rights, patient rights, electronic communications, installation and use of surveillance cameras.

Belgium is also a signatory to several international conventions (including the European Convention on Human
Rights) that provide protection of an individual's right to privacy and the right to freedom of expression.

2. Who can commence proceedings to protect privacy?

Natural persons
All natural persons, both Belgian and non-Belgian, are entitled to the privacy rights provided in international
conventions, the Constitution and the Criminal Code.

In addition, every natural person who has been or can be identified must be able to enjoy the protection of personal
data as guaranteed by the DPL.

Companies
The rights protecting the private and family life of persons are typically linked to natural persons and cannot be
invoked by companies. However, companies can invoke the protection provided for in the Criminal Code, including:

• The right to secrecy of correspondence.

• Professional secrecy.

• The protection against libel.

• Violation of domestic privacy and telephone tapping.

In addition, companies, as subscribers, also benefit from protection under the law on electronic communications.

3. What privacy rights are granted and imposed?
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In accordance with the Belgian legal doctrine, the constitutional right to privacy is considered to have two elements.
Firstly, individuals have the right to prohibit others from affecting their physical and emotional integrity or from
interfering with their private and family life ("the right to be left alone"). Secondly, privacy rights also include a
positive obligation on the state to take measures in order to protect the private and family life of individuals.

Belgian law does not define the concept of private and family life. Therefore the case law of the European Court of
Human Rights and Belgian courts is crucial in determining the scope of this right.

According to the case law and relevant legal doctrine, the constitutional right to privacy includes the right to:

• Secrecy of personal medical treatments.

• A home.

• Secrecy of correspondence (such as telephone communications, whether business or private).

• Physical and moral integrity.

• Have relationships with other people (including emotional, familial, sexual and professional relationships).

• Family life (including relationships between unmarried couples).

• Self-determination.

• Personal identity.

• Be forgotten.

• A safe environment.

• Privacy in the professional environment.

• Access to personal data.

The case law of the European Court of Human Rights also includes that the notion of "private life" should not be
taken to exclude activities of a professional or business nature.

In addition to these rights, there are a number of specific laws and regulations (see Question 1) in Belgium that
provide privacy rights and protection in certain situations.

4. What is the jurisdictional scope of the privacy law rules?

In accordance with the provisions of Regulation (EU) 1215/2012 on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters (Recast Brussels Regulation), Belgian courts can hear civil claims
brought against Belgian public bodies or against individuals or companies who are domiciled or have their registered
office in Belgium (Article 4, Recast Brussels Regulation). Belgian courts are competent to deal with infringements
of a person's privacy rights by foreign individuals or companies if the infringement or the damage that resulted from
this infringement took place within the Belgian geographical territory (Article 7(2), Recast Brussels Regulation).
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In addition, the Belgian courts have jurisdiction to apply the provisions of the Belgian Criminal Code to all natural
persons (regardless of their nationality) and all companies (wherever they are established) for offences committed
in Belgium (Article 3, Belgian Criminal Code).

5. What remedies are available to redress the infringement of those privacy rights?

In Belgium, a person whose privacy rights have been or are being infringed can invoke both criminal and civil
remedies to redress the infringement of their privacy rights.

Criminal fines and penalties
A person whose privacy rights have been infringed can file a complaint with the police or with the public prosecutor.
If the complaint is filed with the police, the police are responsible for forwarding the complaint to the public
prosecutor's office. On receiving the complaint, the public prosecutor will decide whether or not to open a formal
criminal procedure. When the public prosecutor opens a formal procedure, an investigative judge will be appointed.
Alternatively, a claimant can file a complaint directly with the investigating judge. In that case, the investigating
judge must open a criminal procedure to investigate the case.

The Belgian Criminal Code provides penalties for a number of criminal offences, including:

• Infringement of the secrecy of private communication and telecommunication, such as telephone tapping
(Article 314bis).

• Infringement of the right to respect of a person’s home (Article 439).

• Stalking (Article 442bis).

• Libel (Articles 443 to 447).

• Infringement of the professional secrecy and confidentiality in relation to information received from clients,
imposed on a number of professions, such as doctors and pharmacists (Article 458).

• Infringement of the right to secrecy of communication (Article 460).

Civil remedies
Civil remedies for privacy infringement include preliminary measures and/or compensation, in kind or monetary,
for the infringement.

Preliminary measures

Preliminary measures aim to prevent or end any continuing infringement or an infringement that is likely to happen
soon. A person whose rights are being infringed can start summary proceedings seeking a preliminary injunction
from the court ordering the infringing party to refrain from breaching his privacy rights, for example, by ordering a
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publication or distribution prohibition or an order to stop the infringement immediately. This order can be combined
with an order to pay a periodic penalty fee for each infringement of the order or for each day that the order is not
complied with.

In addition, a person can request the court to order the destruction or confiscation of the personal information.

Compensation for the infringement

A person whose privacy rights have been infringed can seek compensation in kind. This may include the publication
of the judicial decision, prohibition to use the personal information or the destruction or confiscation of the
information.

Alternatively, if compensation in kind cannot fully compensate the damage suffered, the person can ask for monetary
compensation. According to the majority of Belgian case law and legal doctrine, the right to respect of one's private
life is a personal, subjective right. This means that an infringement of this right in itself is sufficient to hold an
infringer liable. Consequently, the person whose privacy rights have been infringed does not need to prove a separate
fault which is usually required under Article 1382 of the Belgian Civil Code, in order to hold the infringer liable and
to be able to claim compensation for the damage suffered.

The court will calculate the (material and moral) damages at the time of the decision, taking into account the actual
circumstances of the case. The court must aim at compensating the actual damage, but, if it is impossible to calculate
actual damages, the court can also award damages that are just and equitable. The amounts of compensation
awarded by Belgian courts vary from a symbolic Euro to several hundred thousand Euros.

6. Are there any other ways in which privacy rights can be enforced?

Under the DPL, a complaint can be submitted to the Privacy Commission (Commission) if a data subject's rights
have been infringed. When assessing the compliance with the DPL, the Commission will take into account whether
the processing of personal data affects the data subject’s privacy and the Commission will intervene to ensure that
data controllers' comply with the obligations imposed under the DPL. During the initial stages, the Commission will
try to reach an amicable settlement between the parties. If this fails, the Commission will issue an opinion on the
legitimacy of the complaint. If it finds that a crime has been committed, it will report it to the public prosecutor.
The Commission's President can also submit any litigation about the application of the DPL to the President of the
Court of First Instance. Dissatisfied individuals can also submit a complaint to the public prosecutor or initiate civil
proceedings with the President of the Court of First Instance in their place of residence.

In Belgium, a person whose rights have been infringed by the conduct of a journalist of the Dutch-speaking press can
submit a written complaint to the Council for Journalism (Raad voor de Journalistiek/Conseil pour le journalisme),
an independent body for self-regulation of the Flemish press in Belgium. When a complaint is filed, the secretary-
general of the Council for Journalism, in its role as Ombudsman, will try to achieve a settlement between the
complainant and the journalist or media organisation involved. If no settlement can be achieved, the complaint is
brought before the Council for Journalism by the secretary-general. The Council for Journalism makes a decision
after hearing from all the parties. The decisions of the Council for Journalism are published on its website and in



Privacy in Belgium: overview, Practical Law Country Q&A 1-575-3334 (2017)

© 2017 Thomson Reuters. All rights reserved. 6

the magazine "De Journalist". For the French and German speaking press, a similar council exists, the Council for
journalistic ethics (Raad voor de journalistieke ethiek/Conseil de déontologie journalistique).

Any natural or legal person can submit a complaint regarding the provisions on advertising, teleshopping,
sponsorship and public service announcements to the Flemish Regulator for the Media (Vlaamse Regulator voor
de Media/Régulateur Flamand pour les médias), an external independent agency responsible for settling disputes
relating to media regulation. The Flemish Regulator for the Media can impose administrative penalties of up to
EUR125,000 on the broadcaster, service provider or network concerned and order the suspension or withdrawal
of the broadcasting licence.
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