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Facts of the Case

On 20 September 2013, the EU and Singapore initialed the text of a free trade agreement. The 
agreement is one of the first ‘new generation’ bilateral free trade agreements, that is to say, a trade 
agreement which contains, in addition to the classical provisions on the reduction of customs duties 
and of non-tariff barriers in the field of trade in goods and services, provisions on various matters 
related to trade, such as intellectual property protection, investment, public procurement, competition 
and sustainable development.

The Commission submitted a request to the Court of Justice for an opinion to determine whether the 
EU has exclusive competence enabling it to sign and conclude the envisaged agreement by itself. The 
Commission and the Parliament contend that that is the case. The Council and the governments of all 
the Member States which submitted observations to the Court1 assert that the EU cannot conclude the 
agreement by itself because certain parts of the agreement fall within a competence shared between 
the EU and the Member States, or even within the exclusive competence of the Member States.

In today’s opinion, the Court, after making it clear that the opinion relates only to the issue of whether 
the EU has exclusive competence and not to whether the content of the agreement is compatible with 
EU law, holds that the free trade agreement with Singapore cannot, in its current form, be concluded by 
the EU alone, because some of the provisions envisaged fall within competences shared between the 
EU and the Member States. It follows that the free trade agreement with Singapore can, as it stands, be 
concluded only by the EU and the Member States acting together.

The subject of the Agreement The opinion of the Commission The Opinion of the Court



Declaration of the court for exclusive competence

• The access to the EU market and the Singapore market so far as concerns goods and services (including all transport services)2 and
in the fields of public procurement and of energy generation from sustainable non-fossil sources.

• The provisions concerning protection of direct foreign investments of Singapore nationals in the EU (and vice versa)

• The provisions concerning intellectual property rights

• The provisions designed to combat anti-competitive activity and to lay down a framework for concentrations, monopolies and
subsidies

• The provisions concerning sustainable development (the Court finds that the objective of sustainable development now forms an
integral part of the common commercial policy of the EU and that the envisaged agreement is intended to make liberalisation of
trade between the EU and Singapore subject to the condition that the parties comply with their international obligations
concerning social protection of workers and environmental protection);

• The rules relating to exchange of information and to obligations governing notification, verification, cooperation, mediation,
transparency and dispute settlement between the parties, unless those rules relate to the field of non-direct foreign investment.



The Court’s conclusion;

• Ultimately, it is in respect of only two aspects of the agreement that, according to the Court, the EU is not
endowed with exclusive competence, namely the field of non-direct foreign investment (‘portfolio’ investments
made without any intention to influence the management and control of an undertaking) and the regime
governing dispute settlement between investors and States.

• In order for the EU to have exclusive competence in the field of non-direct foreign investment, conclusion of the
agreement would have to be capable of affecting EU acts or altering their scope.

• As that is not the case, the Court concludes that the EU does not have exclusive competence. However, it has a
shared competence with the Member States. That conclusion also extends to the rules relating to exchange of
information, and to the obligations governing notification, verification, cooperation, mediation, transparency and
dispute settlement, as regards non-direct foreign investment .

• The regime governing dispute settlement between investors and States also falls within a competence shared
between the EU and the Member States. Such a regime, which removes disputes from the jurisdiction of the courts
of the Member States, cannot be established without the Member States’ consent.

• Therefore, it follows then that the free trade agreement can only be concluded by the EU and the Member States 
jointly.



EU's competence in matters of investment and the 
settlement of disputes in this area

• Following the entry into force of the Lisbon Treaty in
2009, the EU assumed exclusive competence over
certain areas, including foreign direct investment as
part of the EU’s “Common Commercial Policy”. Where
power is exclusively conferred upon the EU, EU
Member States (including the UK) are no longer
entitled to negotiate and conclude BITs in respect such
matters without the EU’s approval. Moreover, acting
alone, the EU may enter into agreements without
requiring individual EU Member State ratification. By
contrast, where powers remain exclusively with EU
Member States or are shared with the EU rather than
exclusively conferred upon either, the EU cannot act
alone in respect of those powers.

EU's competence after the Lisbon Treaty:



The Court's opinion on the powers of investment 
treaties

• Until recently, the legal position as to the scope of the EU’s powers in respect of trade and investment was not clear cut. The
question of the EU’s powers in these respects came before the Court of Justice of the EU (CJEU), having been referred in the
context of the EU’s competence to conclude the EU-Singapore Free Trade Agreement (EUSFTA). EUSFTA is a “new generation” free
trade agreement in that it extends beyond matters of customs duties and of non-tariff barriers in the area of trade in goods and
services, to address other matters of trade including direct and indirect foreign investment (amongst others). The European
Council and most EU Member States asserted that some provisions in EUSFTA concern matters outside the EU’s exclusive
competence. The EUSFTA is viewed as a test case for other new generation free trade agreements.

• The first indicator of the direction the CJEU might take was the opinion of Advocate-General Sharpston on EUSFTA who advised
that the EU does not have exclusive competence over all matters in EUSFTA. Advocate-General opinions are not binding on the
CJEU but are often followed. On 16 May 2017, the CJEU published its own opinion (opinion 2/15) concluding that whilst most of
EUSFTA falls within EU exclusive competence (including foreign direct investment), two provisions, namely, non-direct foreign
investment (i.e. “portfolio” investments made without any intention to influence the management and control of an undertaking)
and the investor-state dispute resolution regime (ISDS), are within a shared competence. The CJEU stated that EUSFTA cannot be
entered into by the EU acting alone; full EU Member State approval is needed (i.e. approval from all 38 EU national and regional
parliaments).

• This will no doubt hinder the EU’s ability to conclude free trade agreements efficiently and effectively. A high profile example is
provided by the comprehensive free trade agreement between Canada and Europe (CETA) which – after seven years of
negotiations – faced opposition from the Belgian regional parliament in Wallonia which objected to certain provisions.

• The CJEU’s opinion 2/15 did not set out why full approval is needed. In areas of shared competence a political choice is made as to
whether the EU or EU Member States will exercise the competence (though in practice the default is usually for both to be
involved). If the CJEU’s position is (as it appears to be) that EU Member State approval is required for any agreement in an area of
shared competence, this decision potentially has very wide ramifications.



The limits of the EU’s competence: article 207 TFUE 
and Opinion 2/15 (16 May 2017)

• The limits of the EU competence on investment 
issues (distinction between direct and indirect 
investments) is crucial. On ISDS and investments in 
general, the main takeaway message is that there are 
two fields of shared competence: 

o Direct (or indirect) investments 

o ISDS (Investor-State Disputes Settlements)



Why, precisely? What make these issues shared? 

• This is not covered by article 207 of the TFEU on the Common Commercial Policy; this is seen as the external
party of the capital provisions in the TFEU. The Court considers that implied powers don’t exist in this field,
because they only exist IF secondary law is adopted, regulations and directives. Whereas the Commission
only invoked articles of the TFEU, this means that in this field, if one day we have secondary law, the EU
could apprehend the external part of capital provisions.

• For ISDS, the court is not very clear on that. What can be understood is that there is a direct involvement of
member States and of domestic courts because the Court sees ISDS as an exception to the natural
functioning of dispute settlement. It seems that art. 19 is involved; that means that domestic courts and the
EU system court as a whole are taken away some disputes, which is an issue concerning EU and also
Member States. This is why this issue is of shared competence. The Court concludes that this agreement
must be a mixed agreement. The fact that it must be mixed means that issues of shared competence can be
an issue of exclusive competence. But this is difficult to imagine since domestic courts are still involved.



Conclusion: 
What happens next with the EU-Singapore agreement? 

• CETA won't be affected by this decision because it was already
concluded. For all other FTAs (with Vietnam and Singapore for
example), they will be EU ONLY agreements (meaning that they
are concluded and ratified by the EU and the other State, not by
member States). Whereas the other treaties concerning
investments have to be concluded as a mixed agreement. The
agreement with Singapore has not been concluded yet, so it is
true that the FTA has been concluded by the EU, but that doesn’t
apply to investments because after the Opinion, for investments,
we need a mixed agreement (= a ratification by member States).

• The added value of regional agreements is that Singapore can be the
foothold in Southeast Asia so that European investors would be able
to establish in Singapore and then get access to other Asian States
which have agreements concluded with Singapore. This country
would be a hub! This is seen as a framework and a network when we
think about global value chains.
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